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To all interested parties: 
 
The following appeal is on the agenda of the September 9, 2026 City Council meeting, which 
will begin at 5:00 p.m. in the Vincent E. Griego Chambers at the City of Albuquerque 
Government Center, Basement Level, 1 Civic Plaza NW. Final details and instructions will be 
available on the published agenda, which can be found at 
https://cabq.legistar.com/Calendar.aspx on the Friday prior to the meeting date. 
 
AC-26-06 - Jolynn Maestas (“Appellant”) appeals the Zoning Hearing Examiner’s decision to 
Approve a Permit - Wall/Fence - Major on the front property line for the property located at 637 
Solar Rd NW, zoned R-1 

Notice Regarding City Council Rules 
 

This item will come before the City Council for an “accept or reject” hearing in which the City 
Council will choose to either accept or reject the Land Use Hearing Officer’s recommendation 
and findings.  
 
Verbal testimony from the appellant, party opponent, or any other member of the public is not 
permitted at the City Council Meeting on Wednesday, September 9, 2026. The Council will 
make its decision to accept or reject based solely on the record before it and shall not hear from 
the parties or any other person, other than its staff, at its hearing on this question.  
 
While verbal testimony is not permitted, written comments may be entered into the record for 
consideration regarding the “accept or reject” decision. The parties may submit comments to the  
Council through the Clerk of the Council (mmmontoya@cabq.gov) regarding the Hearing 
Officer’s decision and findings provided such comments are in writing and received by the Clerk 
of the Council and the other parties of record four (4) consecutive calendar days (September 5, 
2026) prior to the Council “accept or reject” hearing. Parties submitting comments in this manner 
must include a signed, written verification that the comments being submitted were delivered to 
all parties of record within this time frame, and shall list the individual(s) to whom delivery was 
made. Comments received by the Clerk of the Council that are not in conformance with these 
requirements will not be distributed to Councilors. 
 

https://cabq.legistar.com/Calendar.aspx
mailto:mmmontoya@cabq.gov
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If the City Council accepts the recommendation and findings, then this matter is closed pursuant 
to the recommendation from the Land Use Hearing Officer. If the City Council rejects the 
recommendation, the City Council will hold a full hearing on this matter at the next City Council 
meeting, of September 21, 2026.   
 
If you have any questions, please feel free to contact me at (505) 768-3100. 
 
Sincerely, 
Michelle Montoya 
Clerk of the Council 
 
Attachments: 
Land Use Hearing Officer’s Recommendation  
Excerpt from the Council’s Rules of Procedure  
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BEFORE THE CITY OF ALBUQUERQUE 
LAND USE HEARING OFFICER 

 
 
 

 
APPEAL NO. AC-26-06 
MZP-2026-00019 
 
 
JOLYNN MAESTES,  
   
  Appellant, 
 
TAYLOR TANQUERAY,  
 
  Applicant/Appellee 
 
 
 

PROPOSED DISPOSITION TO CITY COUNCIL 1 
 2 

INTRODUCTION & BACKGROUND 3 
STANDARD OF REVIEW 4 

DISCUSSION 5 
PROPOSED FINDINGS 6 

 7 
 8 

I. INTRODUCTION & BACKGROUND 9 

 In this appeal, the Zoning Hearing Examiner (ZHE) approved the Applicant-Appellee's  10 

application for a 4-foot tall perimeter fence, with a 41 to 48 inch front setback on a .45 acre lot 11 

at 637 Solar Road, NW [R. 004].1 The Appellant, Jolynn Maestes, filed an appeal disputing 12 

three of the ZHE's findings and conclusions regarding the efficacy of the front setback and the 13 

 
1.   Citations to the record are enclosed in brackets with the letter "R. and page number."   
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fence in general in the neighborhood in which it will be placed. The Appellant owns the 14 

residential property across the street from the Applicant's property on Solar Rd. [R. 009].   15 

 After reviewing the record, including the supplemental evidence submitted by the 16 

parties, the IDO, and after considering the testimony and arguments of the parties, I 17 

recommend that the City Council deny the appeal. As shown below, I find that the ZHE's 18 

findings and conclusions are well supported by the record. The Appellant has not met the  19 

burden of proof for appeals required under the Integrated Development Ordinance (IDO), § 6-20 

4(U)(4)(a).2  Specifically, the Appellant presented insufficient evidence to demonstrate that 21 

the ZHE erred in interpreting the facts or in applying the IDO. Nor has the Appellant shown 22 

that the ZHE's decision lacks the support of substantial evidence in the record. The appeal 23 

should be denied and the ZHE's decision upheld.   24 

 The evidence in the record shows that the Applicant retained a contractor to construct 25 

a fence along the perimeter of his vacant .45 acre lot3 [R. Appeal Hrg.]. At the appeal hearing, 26 

the Applicant testified that the contractor incorrectly advised him that a permit was not 27 

necessary for the fence construction [R. Appeal Hrg.]. Apparently, after the Applicant learned 28 

that a permit was necessary, construction stopped and an application for a Wall/Fence Permit 29 

was submitted to the ZHE [R. 036].  In the initial application, the Applicant described the 30 

height of the proposed fence as a 5-foot tall fence [R. 036]. However, after discussion with 31 

city Planning Staff, the Applicant amended the application, reducing the height of the fence to 32 

 
2.  Because the application was submitted and accepted as complete prior to April 2026, the IDO, effective 
April 2025 is applicable.   
 
3.  The lot currently does not have a dwelling on it, but it does have an outbuilding utilized for two horses 
the Applicant keeps on the lot [R. 059]. 
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4 feet [R. 040]. Other than the fence posts, the entire fence is intended to be comprised of 33 

vertical and horizontal 3/16 inch diameter "steel wire fabric" separated by 2 by 4 inch openings 34 

to allow for transparency, view fencing as defined in the IDO [R. 059]. Under the IDO, view 35 

fencing is an exception to the three foot front yard height, and the 10 foot setback required for 36 

a fence. See, IDO, Table 5-7-2. With view fencing, a front yard fence can be setback less than 37 

10 feet, and the height can be up to five feet. IDO, Table 5-7-2.    38 

 The lot and the residential properties on Solar Rd. are zoned R-1C for residential uses 39 

and the area is classified as an area of consistency under the Comprehensive Plan [R. 021]. 40 

The neighborhood is considered "semi-rural" residential and "agriculturally oriented" by 41 

some of its residents [R. 060]. The Appellant did not dispute this. Solar Rd. does not have 42 

sidewalks on either side of the right-of-way. However, Solar Rd. has a shallow concrete 43 

drainage gutter and a dedicated bicycle lane on both sides of the roadway's right-of-way [R. 44 

003, 030]. These facts remain undisputed.   45 

 The Appellant resides in a dwelling across the street from the Applicant's property, and 46 

the Appellant's mother resides in the dwelling on the lot that abuts the east side of the 47 

Applicant's lot. The Appellant claims that she is also representing her mother. Although there 48 

is no evidence in the record authorizing this, the Applicant did not dispute the claim.  49 

 There is evidence in the record that the city's Transportation Engineer does not have 50 

any objections to the application, including the height and the front setback of the fence [R. 51 

003].4 In addition, as required under IDO, § 6-6(H)(2)(b), city Planning Staff reviewed the 52 

 
4.  Notably, the comments from the city's Transportation Engineer were not in the record; however, the 
record was subsequently supplemented to include the Transportation Engineer's comments.    
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application and recommended that the ZHE approve the amended application [R. 015].  53 

 There is substantial evidence in the record that the Applicant sent notice of the 54 

application and the ZHE hearing to neighboring residents within 100 feet of the application 55 

site and to the affected neighborhood association [R. 040-046]. On April 21, 2026, the ZHE 56 

held a public, quasi-judicial hearing on the application. And, on May 6, 2026, the ZHE 57 

transmitted an official Notification of Decision, approving the application with conditions [R. 58 

004]. This appeal was timely filed on May 19, 2026 [R. 009].   59 

A quasi-judicial appeal hearing was held on August 19, 2026.  At the hearing, the 60 

parties were allowed to testify, present evidence, supplement the record with relevant evidence, 61 

and cross-examine testimony. Because the Appellant owns property within 100 feet of the 62 

application site, on the basis of proximity under IDO, § 6-4(U)(2)5 and under Table 6-4-2, the 63 

Appellant has standing to appeal the ZHE's decision [R. 009].  64 

In the appeal, Appellant generally contends that the ZHE erred because he did not find 65 

that the 41 to 48 inch front setback of the fence will create "vehicular, pedestrian, and bicycle 66 

safety concerns" [R. 009]. Specifically, Appellant contends that the fence will obstruct sight 67 

lines to the roadway from the driveway of her mother's lot [R. 009-010].5 The Appellant also 68 

argues that the ZHE erred when he concluded that at least 20% of other properties within 330 69 

feet of the application site have front yard walls or fences taller than 3 feet in height [R. 010]. 70 

Next, Appellant argues that there is no evidence in the record to support the ZHE's conclusion 71 

 
5.  From the photographs in the record, it can be gleaned that the driveway appears to be separated from 
the east property line by approximately 7 to 8 feet [R. 030]. However, other than the photographs in the 
record, the Appellant did not provide any additional detail of the separation between the fence at issue and 
the driveway on her mother's property. Although, Appellant also generally claims that the fence obstructs 
pedestrian visibility, she did not provide any explanation of this unusual theory.  
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that the proposed fence will strengthen the neighborhood character [R. 010]. Notably, these 72 

are all the same arguments that Appellant presented to the ZHE and which the ZHE rejected 73 

in the April 21, 2026, hearing [R. 056-061]. Notwithstanding the ZHE hearing, each of these 74 

issues will be discussed below. 75 

 76 

  II. STANDARD OF REVIEW 77 

A review of an appeal under the IDO is a whole-record review to determine whether 78 

the ZHE's decision approving the fence application was fraudulent, arbitrary, or capricious 79 

under the IDO; or whether the decision is not supported by substantial evidence; or if in 80 

approving the application, the ZHE erred in the facts, or in applying the requirements of the 81 

IDO regulations. See IDO, § 6-4(U)(3)(d). The Land Use Hearing Officer (LUHO) is an 82 

independent hearing officer and has been delegated the authority by the City Council to hold 83 

quasi-judicial appeal hearings regarding appeals under the IDO, make findings, and to propose 84 

a disposition of appeals, including whether the decision appealed should be affirmed, reversed, 85 

or otherwise modified to bring the decision into compliance with the standards and criteria of 86 

the IDO. See IDO, § 6-4(U)(3)(d).   87 

 88 

 III.  DISCUSSION 89 

 As stated above, the Appellant's arguments were rejected by the ZHE. In this appeal, 90 

however, Appellant did supplement her contentions regarding the sight line views from her 91 

mother's driveway with three new photographs that were included in the record. The Applicant, 92 

Taylor Tanqueray, did not object to the new evidence. These photographs will be briefly  93 
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discussed below. 94 

 Appellant's first argument rests on her belief that the front yard fence is not set back 95 

sufficiently from the drainage gutter on the roadway's right-of-way. Although the IDO does 96 

not require it, the Appellant believes that the fence should be set back at least 20 feet from the 97 

roadway [R. 012]. Without any evidence, Appellant speculates that a 20-foot setback of the 98 

front yard fence is necessary so that sight line views from her mother's driveway are not 99 

obstructed [R. 012]. The Appellant's photographs do not show the visual impairment she 100 

claims is caused by the fence posts. I find that the photographs demonstrate that the roadway 101 

is sufficiently visible and not obstructed to a degree that requires a reversal of the ZHE's 102 

decision.     103 

 Notably, the city's Transportation Engineer had no objection to the setback [R. Inter-104 

office Email, dated, 4-13-26]. Moreover, city Planning Staff confirmed for the ZHE that the 105 

fence will satisfy the 50% transparency requirement for view fencing under the IDO. The 106 

purpose of the view fencing requirement in the IDO (Table 5-7-2) is to allow for at least 50% 107 

transparency for front yard fences or walls taller than 3 feet in height. Specifically, a front yard 108 

fence must include the element of 50% transparency, view fencing above the three foot height 109 

of the fence. See IDO, Table 5-7-2.  Conversely, the other 50% of the fence above three feet 110 

in height is presumed (under the view fencing requirement) to be non-transparent or "opaque" 111 

as it is termed in the IDO.  As stated above, the Applicant's proposed fence is intended to 112 

have  view fencing over the entire height of the fence, not just above the 3 foot mark. Finally, 113 

in approving the fence (perhaps for good measure), the ZHE set a condition requiring that the 114 

fence placement:  115 
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"...shall meet all required clear sight triangle criteria and must not 116 
impede pedestrian traffic." 117 

[R. 006]. 118 
 119 
  Appellant's new evidence photographs do not show with substantial evidence that the 120 

proposed fence will not satisfy the view fencing requirement of Table 5-7-2 or the ZHE's 121 

condition of approval restated above.  Nor has Appellant shown with substantial evidence 122 

that the views from the driveway will be obstructed or otherwise injurious to someone backing 123 

out of the driveway. Appellant's argument on this claim is based entirely on her subjective 124 

beliefs. On this point, Appellant has also not demonstrated with substantial objective evidence 125 

that the ZHE erred in Finding 18, which states that the fence "would not be injurious to 126 

adjacent properties" [R. 005].  See Standard of review above in Section II.  127 

 In an administrative, quasi-judicial appeal, the standard for judging the ZHE's 128 

interpretation of any provision, rule, standard, policy, or evidence in the record is whether that 129 

interpretation is reasonable and rational, not whether substantial evidence might also support 130 

the Appellant's interpretation of the facts. Huning Castle Neighborhood Ass'n v. City of 131 

Albuquerque, 1998-NMCA-123, ¶ 15.  I find that in consideration of the evidence in the 132 

record, the ZHE did not abuse his discretion when he rejected Appellant's arguments that the 133 

fence will impair sight views of the roadway from the driveway.   134 

 Likewise, the ZHE's conclusion that the fence will not be injurious in Finding 18 is 135 

supported by the fact that the entire fence is intended to be 50% transparent, is only 4 feet tall, 136 

and set back up to 4 feet from the closest roadway right-of-way point--the drainage gutter along 137 

the street. And, although Appellant believes that the fence will have insufficient transparency, 138 

it has not shown with substantial evidence that the ZHE erred in finding otherwise. Without 139 
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more, I cannot find that the ZHE erred in with the findings regarding the setback and the 140 

injurious standard.  Huning Castle Neighborhood Ass'n v. City of Albuquerque, 1998-NMCA-141 

123, ¶ 15. And, although the street lacks a sidewalk, there is evidence that the ZHE considered 142 

this fact in approving the application [R. 043, 048, 057]. Undoubtedly, the fact that there were 143 

no objections from the city's Transportation Engineer Staff is strong evidence that the fence 144 

will not cause the obstructions that Appellant claims.     145 

 Next, Appellant contends that the ZHE erred when he found that there are other 146 

residential lots with taller front yard fences or walls within 330 feet of the application site. 147 

However, the record shows that the ZHE did not make that finding nor was it necessary or 148 

relevant to approve the fence. In reviewing an application for a front yard wall or fence taller 149 

than 3 feet, under the IDO, the ZHE must base a decision on one of four alternative provisions 150 

under § 6-6(H)(3)(a). However, for better clarity on the issue, the entirety of IDO, § 6-6(H)(3) 151 

is restated in full:  152 

Review and Decision Criteria 153 
An application for a Permit – Wall or Fence – Major for a wall in the front or 154 
street side yard of a lot with low-density residential development in or abutting 155 
any Residential zone district that meets the requirements in Subsection 14-16-156 
5-7(D)(3)(a)2 (Exceptions to Maximum Wall Height) and Table 5-7-2 shall be 157 
approved if all of the following criteria are met. 158 
 159 
6-6(H)(3)(a) The wall is proposed on a lot that meets any of the following  160 
     criteria. 161 

1. The lot is at least ½ acre. 162 
2. The lot fronts a street designated as a collector, arterial, or 163 
 interstate highway. 164 
3.  For a front yard wall taller than allowed in Table 5-7-1, at 165 
 least 20 percent of the properties with low-density residential 166 
 development with a front yard abutting the same street as the 167 
 subject property and within 330 feet of the subject property 168 
 along the length of the street the lot faces have a front yard 169 
 wall or fence over 3 feet. This distance shall be measured 170 
 along the street from each corner of the subject property's lot 171 
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 line, and the analysis shall include properties on both sides 172 
 of the street. (See figure below for an illustration of this 173 
 measurement.) 174 
4.  For a street side yard wall taller than allowed in Table 5-7-1, 175 
 at least 20 percent of the properties with low-density 176 
 residential development with a side yard abutting the same 177 
 street as the subject property and within 330 feet of the 178 
 subject property along the length of the street the lot faces 179 
 have a street side yard wall or fence over 3 feet. This distance 180 
 shall be measured along the street from each corner of the 181 
 subject property's lot line, and the analysis shall include 182 
 properties on both sides of the street. (See figure below for 183 
 an illustration of this measurement.) 184 
 185 

6-6(H)(3)(b) The proposed wall would strengthen or reinforce the  186 
   architectural character of the surrounding area. 187 
 188 
6-6(H)(3)(c) The proposed wall would not be injurious to adjacent  189 
   properties, the surrounding neighborhood, or the larger  190 
   community. 191 
 192 
6-6(H)(3)(d) The design of the wall complies with any applicable  193 
   standards in Section 14-16-5-7 (Walls and Fences), including 194 
   but not limited to Subsection 14-16-5-7(E)(2) (Articulation 195 
   and Alignment), Subsection 14-16-5-7(E)(3) (Wall Design), 196 
   and both of the following criteria. 197 

 1.  The wall or fence shall not block the view of any 198 
  portion of any window on the front façade of the 199 
  primary building when viewed from 5 feet above 200 
  ground level at the centerline of the street in front of 201 
  the house. 202 
2.  The design and materials proposed for the wall or 203 
 fence shall reflect the architectural character of the 204 
 surrounding area. 205 

 206 
IDO, § 6-6(H)(3) (Emphasis added). Although in the preamble of § 6-6(H)(3), it states that 207 

"all" criteria must be satisfied, the ordinance has a duel-level structure of mandates.  At the 208 

first level, the four criteria -- subsections (a) through (d) -- must be satisfied because they are 209 

conjunctive in their application.  At the second level, subsection (a) is itself disjunctive: it is 210 

met where the lot meets "any of the following criteria," so only one of the alternatives in 211 

(subsection (a)1 through (a)4 need be satisfied. Accordingly, the ZHE may approve an 212 
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application where the lot satisfies any one of the four alternatives in subsection (a) and the 213 

requirements of subsections (b) through (d) are also met.  214 

 The undisputed record shows that the Applicant's lot is .45 acres in size, slightly less 215 

than the ½ acre specified in subsection (a)1 of § 6-6(H)(3). However, under IDO, § 6-4(N), 216 

the ZHE allowed for a deviation of up to 10% on minimum lot size requirements of the IDO. 217 

With the deviation, the Applicant's lot satisfies the 1/2 acre criterion under the first test in § 6-218 

6(H)(3)(a)1. The ZHE expressly found that the lot met the 1/2 acre criterion in Finding number 219 

17 [R. 005].  220 

 Thus, IDO, § 6-6(H)(3)(a)3, as it pertains to the percentage of front yard fences or walls 221 

within 330 feet of the application site (the 20% rule) is an unnecessary analysis and 222 

inapplicable to the facts in this appeal. Although the ZHE referenced the 20% rule in the 223 

decision, its reference was only because the 20% rule is one of the four alternative criteria 224 

under § 6-6(H)(3)(a), only one of which must be satisfied. The ZHE merely restated the entire 225 

ordinance provision, as I did above. See ZHE decision, Finding number 14 [R. 005].   226 

 Finally, the Appellant contends that the ZHE erred in concluding that the fence 227 

"strengthens the architectural character of the surrounding area" as required under IDO, § 6-228 

6(H)(3)(b) [R. 010]. Appellant believes that the lack of front yard fences within 330 feet of the 229 

application site indicates that the Applicant's fence is not representative of the architectural 230 

character of the neighborhood. Other than the absence of front yard fences or walls taller than 231 

3 feet within 330 feet of the application site, Appellant has not presented any objective 232 

evidence to support her belief that the proposed fence is inconsistent with the character of the 233 

neighborhood. The lack of front yard fences alone is not necessarily emblematic of character 234 
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or the only manner of demonstrating a neighborhood's character. Architectural character can 235 

be shown in other ways; it can be shown through common building or structure material types, 236 

historic landmarks, street elements, density and neighborhood scale. 237 

 It should be reemphasized that in an appeal, an appellant has the burden of proof, not 238 

the ZHE. See IDO, § 6-4(U)(3)(a)3 and § 6-4(U)(4)(a)2. The only undisputed objective 239 

evidence of the character in the neighborhood is that the lots are generally approximately one-240 

half acre lots, low density, with semi-rural streets (no sidewalks).  Moreover, there was 241 

testimony in the record supporting that the area is "livestock-friendly," and a "semi-rural, 242 

agriculturally oriented neighborhood" [R. 060].  The Appellant failed to present any evidence 243 

of what is traditionally considered the architectural or material palettes of the dwellings to 244 

dispute the ZHE's finding on the character.   245 

 The Appellant has not shown how the Applicant's proposed fence design somehow 246 

contravenes the character of the neighborhood described in the record. Without substantial 247 

evidence showing that the ZHE erred on this issue, or abused his discretion, I find that under 248 

the specific facts in this matter, a fence with sufficient view fencing, and at a height of 4 feet 249 

is not incompatible with a semi-rural, agriculturally oriented neighborhood, as the ZHE 250 

implicitly found. Under the evidence in the record, the ZHE's decision is rational and 251 

reasonable, and is not arbitrary or capricious.  252 

 Under New Mexico law, arbitrary and capricious action is action taken that “is 253 

unreasonable or without a rational basis, when viewed in light of the whole record.” Rio 254 

Grande Chapter of the Sierra Club v. New Mexico Mining Commission, 2003-NMSC-005, ¶ 255 

17. Moreover, it is action taken “without proper consideration in disregard of the facts and 256 
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circumstances.” Perkins v. Department of Human Services, 1987-NMCA-148, ¶ 20. 257 

Substantial evidence is “such relevant evidence as a reasonable mind might accept as adequate 258 

to support a conclusion.” Village of Los Ranchos de Albuquerque v. City of Albuquerque, 1994-259 

NMSC-126, ¶ 21. Accordingly, I further find that there is sufficient evidence in the record to 260 

support the ZHE's conclusion that the fence satisfies § 6-6(H)(3)(b) through (d). 261 

  In conclusion, the Appellant failed to meet her burden of proof in showing that the 262 

ZHE erred.  She has not shown that a 4-foot tall fence, with view fencing is inconsistent with 263 

the architectural character of the neighborhood or causes any significant visual obstructions of 264 

the roadway. I find that under these facts, the ZHE deserves due deference under law on these 265 

issues.  266 

     267 

  IV.  PROPOSED FINDINGS 268 

Below are proposed findings I respectfully recommend that the City Council adopt.  269 

Each finding is supported by substantial evidence in the record as indicated above.  270 

1. The Appellant filed a timely appeal under the IDO. 271 

2. Because the Appellant is a property owner within 100 feet of the application site, 272 

on the basis of proximity under the IDO, the Appellant has standing to appeal the ZHE's 273 

decision.  274 

3. A quasi-judicial appeal hearing was held on August 19, 2026. The Appellant 275 

received notice of the hearing, attended, testified, cross-examined witnesses, and presented 276 

evidence.  277 
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4. The ZHE's findings and approval of the fence in this matter are well supported 278 

with substantial evidence in the record.  279 

5. The Appellant failed to meet the burden of proof under the IDO for an appeal. 280 

6.  The decision of the ZHE should be sustained. 281 

7. The appeal should be denied.  282 

8. The Appellant is responsible for her own costs of the appeal, if any.  283 

Respectfully Submitted:  284 

    285 

Steven M. Chavez, Esq. 
Land Use Hearing Officer 
August 24, 2026 
 

Copies emailed to: 
 Appellant 
 ZHE 
 City Council and Staff 
 Applicant  
 
 
 

Notice Regarding City Council Rules Under IDO, § 6-4(U)(3)(e) 
When the Council receives the Hearing Officer’s proposed disposition of an appeal, the Council shall 

place the decision on the agenda of the next regular full Council meeting provided that there is a period of 
at least 10 days between the receipt of the decision and the Council meeting. The parties may submit 
comments to the Council through the Clerk of the Council regarding the Hearing Officer’s decision and 
findings provided such comments are in writing and received by the Clerk of the Council and the other 
parties of record four (4) consecutive days prior to the Council “accept or reject” hearing. 

Mobile User



Excerpt from the City Council’s Rules of Procedure 

(12/2025)* Regarding the Hearing of the Land Use Hearing 

Officer’s  Recommended Decision by the City Council 

9. The Hearing Officer shall enter his or her findings and recommended

decision (“decision”) and forward the decision and findings to the parties and the 

Council within 15 days of the close of the hearing.  

10. The Hearing Officer shall base his or her decision on a preponderance of

the evidence. He or she may reweigh the evidence in the record. 

11. The Hearing Officer may decide to recommend that the Council grant or

deny an appeal in whole or in part, if the Hearing Officer determines that the matter 

should be remanded, such remand may be ordered consistent with Section 14-16-6-

4(U)(3)(d)(6) of the Integrated Development Ordinance.  

12. When the Council receives the Hearing Officer’s findings and decision, the

Council shall place the decision on the agenda of the next regular full Council meeting 

provided that there is a period of at least 10 days between the receipt of the decision 

and the Council meeting. Verbal testimony from the appellant, party opponent, or any 

other member of the public about the subject of the appeal is not permitted during the 

“accept or reject” hearing nor during General Public Comment. The parties may submit 

written comments to the Council through the Clerk of the Council regarding the Hearing 

Officer’s decision and findings provided such comments are in writing and received by 

the Clerk of the Council and the other parties of record four (4) consecutive days prior to 

the Council “accept or reject” hearing. Parties submitting written comments in this 

manner must include a signed, written attestation that the comments being submitted 

were delivered to all parties of record within this time frame, which attestation shall list 

the individual(s) to whom delivery was made. Comments received by the Clerk of the 

Council that are not in conformance with the requirements of this Section will not be 

distributed to Councilors.  

13. The Council shall vote whether to accept or reject the Hearing Officer’s

decision and findings. The Council will make its decision to accept or reject based solely 

on the record before it, and shall not hear from the parties or any other person, other 

than its staff, at its hearing on this question nor during General Public Comment. A 

motion to reject or accept the Hearing Officer’s decision and findings must be approved 

by a majority of the membership of the Council.  



14. The Council may accept the decision and amend the findings of the 
Hearing Officer if such an amendment is consistent with the decision of the Hearing 

Officer.    

15. If the Hearing Officer’s decision is rejected, or if the Council fails to either 
accept or reject the recommendation, the City Council may take any one of the actions 

identified in Section 14-16-6-4(U)(3)(e)(4) of the Integrated Development Ordinance.  

16.      If the Hearing Officer rules are in conflict with the Integrated Development 
Ordinance, the Integrated Development Ordinance shall prevail.  If the Hearing Officer 

rules are silent regarding an area that is addressed by the Integrated Development 

Ordinance, the Integrated Development Ordinance shall apply. 

*For the complete set of rules that apply to land use appeals, see the City Council Rules 
of Procedure, which can be viewed on the Council’s website at

http://www.cabq.gov/council
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