EC-22-102

Cover Analysis
1. What is it? This will approve a development agreement with Villa Agave, LLC at 205 7th Street
NW, Albuquerque, NM 87102. The Development Agreement details the conversion of a former
abandoned convent nursing facility into a multifamily project, adding 15 housing units to downtown.
2. What will this piece of legislation do? The approval of the Villa Agave Development
Agreement will provide the developer with a $400,000 gap financing grant from RFP #01-2021, in
accordance with the Downtown 2025 Metropolitan Redevelopment Plan.
3. Why is this project needed? An explicit goal of the Downtown 2025 Metropolitan
Redevelopment Plan is to add more housing units to the downtown core. The delivery of new
downtown housing projects has been jeopardized by rapidly escalating construction costs. This
project is needed because it leverages public funding to drive the private development of a project
that will transform a blighted property into a vibrant housing project, improving the public realm
and providing more housing choices.
4. How much will it cost and what is the funding source? The city portion of funding for this
project totals $400,000 of available MRA funds dedicated to helping increase the supply of housing
in the Downtown and Railroad Metropolitan Redevelopment Areas.
5. Is there a revenue source associated with this contract? If so, what level of income is
projected? No.

6. What will happen if the project is not approved? The project will not be financially viable,
jeopardizing the removal of blight and threatening the delivery of additional housing units to the
Downtown core.

7. Is this service already provided by another entity? No.
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DEVELOPMENT AGREEMENT
THIS AGREEMENT is entered into and made effective on the date of the City’s Chief
Administrative Officer’s signature below, by and between the Metropolitan Redevelopment
Agency (“MRA”), a division of the City of Albuquerque, Albuquerque, New Mexico, a
municipal corporation (hereinafter “City”), and The Villa Agave LLC, 505 Central Ave NW,
Suite E, Albuquerque, NM 87102 (hereinafter “Developer”). The Developer is a New Mexico
limited liability corporation, duly organized and validly existing as such under the laws of the
State of New Mexico. City and Developer are sometimes hereinafter referred to collectively as
“the Parties” and individually as “a Party.”
RECITALS
WHEREAS, the New Mexico Metropolitan Redevelopment Code, Section 3-60A-l et seq.
NMSA 1978 (the "MR Code"), confers certain powers upon the municipality to promote
catalytic developments within areas that have been deemed slum or blighted by the governing
body of the municipality and authorizes the municipality to create a Metropolitan
Redevelopment Agency; and
WHEREAS, the City of Albuquerque adopted Ordinance § 14-8-4 establishing the MRA for the
City and known as the Metropolitan Redevelopment Agency Ordinance; and
WHEREAS, the MR Code requires that areas deemed slum or blighted must have a Metropolitan
Redevelopment plan adopted by the municipality that provides proposed activities that will aid in
the elimination or prevention of slum or blight; and
WHEREAS, the City Council, has made such a determination and designated the affected areas
as the West Central Metropolitan Redevelopment Area (“MR Area”) on May 19, 2001 by
Enactment 82-2001; and
WHEREAS, the City Council adopted the Downtown 2025 Metropolitan Redevelopment Area
Plan ("MR Plan") on May 11, 2004, by Enactment No. R-2004-044; and
WHEREAS, the MR Plan identifies the need for development that aids in the elimination and
prevention of slum and blight and enumerates the following goals: 1) create a walkable and vibrant
Downtown district, 2) ensure quality development, 3) create healthy neighborhoods, 4) expand
urban housing with a goal of reaching 20,000 people living in the Downtown core, 5) encourage
retail expansion, 6) improve and expand employment activity, 7) create a 24-hour destination for
arts, culture, and entertainment, and 8) make Downtown a premier tourist destination; and
WHEREAS, the MRA released a Request for Proposals (“RFP”) on September 23, 2021,
soliciting redevelopment proposals for Downtown housing projects within the two MR Areas
identified in the RFP;
WHEREAS, Developer submitted a response (the “Project Proposal”) to the RFP that met the
goals of Downtown 2025 Metropolitan Redevelopment Area Plan; and
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WHEREAS, MRA received two responses to the proposal and was able to fund both projects
without necessitating a Selection Committee;
WHEREAS, funding was appropriated to MRA in R-22-21 which was approved by City Council
on May 15th, 2022; and
WHEREAS, the power to issue a loan or grant is reserved for the City Council, and City Council
approved this Agreement in form on [TO BE INSERTED]; and
WHEREAS, per Metropolitan Redevelopment Code (Chapter 3, Article 60A NMSA 1978), the
use of these funds is for a public purpose, and the individual benefit accruing to persons as the
result are incidental and outweighed by the benefit to the public as a whole and do not result in a
donation or aid to any person, association, or public or private organization;
WHEREAS, subject to the language of Section 11.21, Force Majeure, time is of the essence,
and implementation of this Agreement within the timeframe stated is of extreme importance to
the City, and the City does not anticipate providing extensions except as specifically
contemplated in this Agreement;
NOW THEREFORE, and in consideration of the premises and the mutual covenants hereinafter,
set forth, the Parties formally covenant and agree as follows:
ARTICLE I
Definitions
Section 1.1 The definitions in the MR Code, if any, as they exist at the time of the execution
of this Agreement or as amended during the Term of this Agreement are adopted by reference
and incorporated herein as though set forth in full in this paragraph. However, in the event of a
conflict between one or more definitions in the MR Code and this Agreement, the definitions set
forth in this Agreement shall prevail.
Section 1.2
Capitalized terms shall have the meaning assigned to them in this Agreement. If
not otherwise defined in this Agreement or the MR Code, capitalized terms shall retain their
customary meaning.
Section 1.3 Unless expressly set forth to the contrary in this Agreement, the terms used herein
will have the following meanings:
A.

“Land” or “Property” means that certain real property situated in the City of
Albuquerque, County of Bernalillo, State of New Mexico, described as follows:
705 Copper Ave NW, Albuquerque NM 87102
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Legal Description: “Lots numbered Thirteen (13), Fourteen (14), Fifteen
(15), Sixteen (16), Seventeen (17) Eighteen (18) Nineteen (19) and the
East One-half (E/12) Lot numbered Twenty (20) in Block numbered
Seven (7) of the NEW MEXICO TOWN COMAPNY'S ORIGINAL
TOWNSITE of Albuquerque, New Mexico, as the same is shown and
designated on the Map of said Townsite filed in the office of the Probate
clerk and Ex-Officio Recorder of Bernalillo County, New Mexico on
December 29, 1882” as shown in Exhibit A.
ARTICLE II
Project Description, Site Plan, and Agreement Term
Section 2.1. Project Description. The redevelopment project Villa Agave (“Project”) consists
of the following:
A.
Redevelopment of the former St. Mary’s Convent assisted living facility, which is
a 12,146 square foot building with a 3,000 square foot basement, into a multi-family
project with 15 housing units, or 14 housing units and one commercial space (“Building”)
as shown in Exhibit B and described in the Project Proposal;
B. Installation of at least one significant artistic feature such a mural (to be at least 150
square feet), or a large sculpture, to be located within prominent public view;
C. Removal of existing spray irrigation on the Property and installation of drip irrigation,
trees, grasses, and shrubbery (“Landscape Improvements”) as shown in Exhibit C;
D.
Installation of street trees, planting landscaping accents such as grasses and
shrubs, gravel, and installation of drip irrigation in the median landscape verge (“Median
Streetscape Improvements”) as shown in Exhibit C; and,
E.
Installation of permeable pavements and materials in the parking lot as described
in Exhibit C.
Section 2.2

Plans, Specifications and Elevations for the Project. Intentionally Left Blank.

Section 2.3
Term of Agreement. This Agreement will become effective upon the execution
hereof by the Chief Administrative Officer of the City of Albuquerque, or his or her designee
(the "Effective Date”). The Term of this Agreement will commence upon the Effective Date and
will terminate when City provides the written Acknowledgment of Satisfaction (as defined and
described in Section 3.6). The period of time from the Effective Date to the date on which the
City issues the Acknowledgment of Satisfaction shall constitute the “Term.”
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ARTICLE III
Developer’s Responsibilities and Completion of the Project
Section 3.1. General Developer Responsibilities. Developer shall construct, maintain and
operate the Project on the Property in material conformance with the plans and renderings
described in the Project Proposal including any and all supplements, amendments and additions
or deletions thereon or therein, as approved by the City. Developer and its affiliates, agents,
contractors, or subcontractors are solely responsible for the construction and management of the
Project including, but not limited to:
A.
Assembling a Project team with the necessary expertise, experience, and capacity
to develop and manage the Project.
B.
Attending and/or facilitating public forums, hearings, and briefings with relevant
stakeholders, adjacent neighborhood associations, City Council, elected officials, City
agencies, and other organizations as required to obtain the final permits for the Project;
C.
Securing all financing for all costs to complete the Project including but not
limited to horizontal and vertical development cost, acquisition costs, pre-development
costs, soft costs, off-site costs, and infrastructure costs;
D.
Obtaining and complying with all necessary governmental permits and any other
approvals of any nature required for the development and construction of the Project;
E.
Designing and constructing all off-site and on-site improvements identified in this
Agreement, including vertical construction and renovation of buildings, streetscapes,
parks, utilities, roads, landscaping, building shells, tenant improvements, and installing
fixture, finishes, and equipment;
F.
Maintaining and operating the Project, including, but not limited to management,
maintenance, security, and other industry-standard activities in a first-class manner
consistent with reputable standards and practices typical of similar projects within
the Albuquerque metropolitan area; and
G.

Paying all applicable real estate taxes and other taxes associated with the Project.

Section 3.2. Other Developer Responsibilities. The Developer agrees to host a
groundbreaking ceremony at Commencement and a ribbon cutting at Project Completion (both
as defined herein) in partnership with the City of Albuquerque. The Developer shall work with
MRA to schedule these in a manner and at a time that works for both the City of Albuquerque
and the Developer.
Section 3.3. Commencement of Construction. The Commencement date for the
construction shall be that point in time at which the Developer a) has acquired the Property, b)
has secured all financing necessary to complete the Project, c) has obtained all required building
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permits, and d) has provided proof to MRA that a Performance Bond has been issued pursuant to
Section 8.5 (“Commencement”). Commencement shall in no event occur later than July 30,
2022. Failure to meet these deadlines is a Material Event of Default as defined in this
Agreement.
Section 3.4. Completion Date.
A.

The Developer shall complete the construction of the Project no later than
September 30, 2023 (“Completion Date”). Failure to complete the construction by
the Completion Date is a Material Event of Default of this Agreement.

B.

Completion shall be evidenced to the City by (i) Certificate(s) of Occupancy
issued by the City for all buildings shown in the Proposal; and (ii) documentation
of release of liens by contractors, subcontractors, and suppliers employed in the
Project. Such documents shall be delivered to the City promptly but not later than
sixty (60) days after the Completion Date (“Project Completion”).

ARTICLE IV
Public Funds Committed to the Project
Section 4.1
Description of Funding. City shall provide a grant to Developer in an amount not
to exceed Four Hundred Thousand Dollars and No Cents ($400,000.00) (“Grant Funds”) of
Metropolitan Redevelopment Agency Funds.
Section 4.2

Disbursement of Grant Funds.

A. City of Albuquerque shall disperse Funds to the Developer in the following order:
a. 25% of Grant Funds upon Commencement of the Project (as defined in
Section 3.3);
b. 50% of Grant Funds at 50% of construction completion, which is defined to
mean that wood framing is complete, and mechanical, electrical, and
plumbing rough-in are complete;
c. 15% of Grant Funds at 90% of construction completion, which is defined to
mean that:
c.i. Interior components are complete except for installation of fixtures,
appliances, and flooring; and
c.ii. Exterior site work is complete (irrigation, paving, hardscaping, and
fencing have been installed), but vegetation has not yet been planted;
and
d. Final 10% of Grant Funds at Project Completion (as defined in Section
3.4(B)).
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ARTICLE V
Reporting and Acknowledgment of Satisfaction
Section 5.1.

Quarterly Reports.

A.
The Developer shall report, in writing to MRA, at least quarterly until Project
Completion. Reports are due January 31, April 30, July 31, and October 31 for each
preceding quarter for which the report is due.
B.
Quarterly reports shall include an update on progress obtaining all necessary
entitlements, permits, and approvals prior to construction. During construction, the
reports will address construction progress (expressed as a percentage of Project
Completion), and any concerns or perceived delays to complete the Project by the Project
Completion Date. MRA shall provide a template for Quarterly Reports.
Section 5.2. Acknowledgment of Satisfaction. Following the Project Completion, the MRA
shall provide a letter acknowledging satisfaction of the terms contained herein, which shall not
impact or release the Developer from any other agreements the City or MRA may have with the
Developer.
ARTICLE VI
Warranties and Obligations
Section 6.1. Warranties and Obligations by the City. The City makes the following warranties
as the basis for the undertakings on its part contained herein: The MRA is a function of the City,
a municipal corporation organized and existing under and pursuant to the laws of the State of
New Mexico and which is authorized to provide financing for, acquire, construct, own, lease,
rehabilitate, improve, sell and otherwise assist projects for the purpose of promoting catalytic
developments within areas that have been deemed blighted by the municipality. Except as
otherwise set forth in this Agreement, City makes no other warranties, express or implied.
Section 6.2. Warranties and Obligations by Developer. Developer makes the following
warranties as the basis for the undertakings on its part herein contained.
A.
The Developer is a New Mexico Limited Liability Corporation, duly organized
and validly existing as such under the laws of the State of New Mexico, and registered to
conduct business in the State of New Mexico. The Developer has the requisite corporate
authority and power to enter into this Agreement and to perform its obligations
hereunder, and it has duly authorized the execution and delivery of this Agreement by the
signatory executing this Agreement on its behalf.
B.
The execution and delivery of this Agreement, the consummation of the
transactions contemplated hereby, and Developer’s compliance with the terms and
conditions of this Agreement will not violate the terms of the Developer's Articles of
Organization or Operating Agreement or conflict with or result in a breach of any of the
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terms, conditions, or provisions of any corporate restriction or any agreement or any
instrument to which Developer is a party or by which it is bound, nor will it result in the
creation or imposition of any prohibited lien, charge, or encumbrance of any nature
whatsoever upon the Property or the Project, except for any permitted encumbrances.
C.
There are no legal or administrative proceedings pending or, to Developer's
knowledge, threatened against Developer or affecting the Project which, if determined
adversely, would have a material adverse effect on Developer or the Project or on the
ability of Developer to perform its obligations under this Agreement and any related
agreements.
D.
At all times the Project shall comply in all material respects with all applicable
zoning and planning ordinances, building codes, flood regulations, environmental laws,
ordinances, statutes, rules, and regulations relating to the Project.
E.
Developer shall not amend or change its Operating Agreement or Articles of
Organization or otherwise amend its governing documents in any manner if such
amendment or change would result in a conflict with the terms of this Agreement at any
time during the Term of this Agreement.
F.
No City Councilor, officer, or employee of the City has any direct, indirect, legal,
or beneficial interest in the Developer, the Project, this Agreement or in any contract or
agreement between the City and Developer or in any franchise, concession, right or
privilege of any nature granted by the City to the Developer in this Agreement.
G.
Developer covenants and warrants that the only person or firm interested in this
Agreement as principal or principals is named in this Agreement, and that this Agreement
is entered into by the Developer without collusion on the part of the Developer with any
person or firm, without fraud and in good faith. The Developer also covenants and
warrants that no gratuities, in the form of entertainment, gifts or otherwise, were, or
during the Term of this Agreement, will be offered or given by the Developer or any
agent or representative of the Developer to any officer or employee of the City with a
view towards securing this Agreement or for securing more favorable treatment with
respect to making any determinations with respect to performing this Agreement.
H.
The Developer covenants and agrees that no funds awarded through this
Agreement will be used for sectarian religious purposes, and specifically that:
i) there will be no religious test for tenancy eligibility;
ii) there will be no requirement for attendance at religious services;
iii) there will be no inquiry as to religious preference or affiliation;
iv) there will be no proselytizing; and
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v) services provided, if any, will be essentially secular.
ARTICLE VII
Real Property Taxes, Insurance, and Other Amounts Payable
Section 7.1. Payment, Fees, and Other Amounts Payable. Developer shall promptly pay or
cause to be paid, as the same become due, real property taxes, utility, and other charges incurred
in the operation, maintenance, use, occupancy, and upkeep of the Project, provided that with
respect to governmental charges that may lawfully be paid in installments over a period of years,
Developer shall be obligated to pay only such installments as are required to be paid during the
Term of this Agreement when due. Developer may, in good faith, contest any such charges and
in the event of any such contest may permit the charges so contested to remain unpaid during the
period of such a contest and any appeal therefrom, provided that during such period, enforcement
of any such contested item shall be effectively stayed. If the City reasonably determines that the
aforementioned amounts have not been paid, the City shall send a written notice of default,
detailing the specific payment that it believes Developer has failed to complete, to the Developer
who shall then have fifteen (15) business days to provide verification of payment or cure the
default; provided, if such default cannot with due diligence be wholly cured within such fifteen (15)
business day period, Developer shall have such longer period as may be reasonably necessary to
cure the default, so long as Developer proceeds promptly to commence the cure of same within such
fifteen (15) business day period and diligently prosecutes the cure to completion in which case, it
shall not constitute a default. This contract in no way will prevent the Developer from
participating in the Redevelopment Tax Abatement program.
Section 7.2. Payments Required. The obligations of Developer to make the payments required
in Section 7.1 hereof and to perform and observe the other agreements on its part contained in
this Agreement shall be absolute and unconditional without offset or counterclaim for claims
against the City or any other party.
Section 7.3. Insurance Required. During the construction period, Developer shall keep the
Project insured or cause the Project to be kept insured against loss or damage by maintaining
policies of insurance and by paying, as the same become due and payable, all premiums with
respect thereto, including but not necessarily limited to the following coverage:
A.
Comprehensive General Liability Insurance. Developer shall obtain
comprehensive general liability insurance, including automobile insurance, with liability
limits in amounts not less than $2,000,000 aggregate limit of liability for bodily injury,
including death, and property damage in any one occurrence. Said policies of insurance
must include coverage for all operations performed on or about the Project, including
coverage for collapse, explosion and underground liability coverage, coverage for the use
of all owned, non-owned, hired automobiles, vehicles and other equipment both on the
Project site and contractual liability coverage which shall specifically insure the
indemnification provisions of this Agreement. The above requirement shall include but
shall not be limited to protection against damage or destruction of public and private
property, including telephone conduit, telegraph conduit, power conduit, telephone signal
cables, fiber optics cables, television cables, computer cables, fire alarm circuits, gas
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mains, water service connections, sanitary sewer, sewer, house or building connections,
water mains, water service connections, steam lines, petroleum products pipelines, storm
drains, storm inlet lines including all appurtenances thereto while located below the
surface of the ground including injury or death to person or persons caused by
Developer’s operations including blasting and trenching, backfilling, tamping, with or
without the use of mechanical equipment, and the collapse of or structural damage to a
building, house or structure including power, telephone, telegraph, fire alarm, street light
poles, curb, gutter and sidewalk on public or private property and destruction of or
damage to other public or private property resulting therefrom including injury or death
to person or persons and all causes by Developer’s operations in the removal of other
building structures including their supports, trees and utility poles or by excavation
including blasting and trenching, backfilling, tamping with or without use of mechanical
equipment. Other public and private property as used above shall include but not be
limited to lawns, plants, flowers, trees, fences, yards, walls.
B.
Worker’s Compensation Insurance. Developer shall comply with the
provisions of the Worker’s Compensation Act, the Subsequent Injury Act and the New
Mexico Occupational Disease Disablement Law. Developer shall procure and maintain,
or Developer shall require its general contractor to procure and maintain, complete
Worker’s and Employer’s Liability Insurance in accordance with New Mexico law and
regulations. Such insurance shall include coverage permitted under NMSA 1978, §52-110 for safety devices. With respect to worker’s compensation insurance, if Developer or a
general contractor elects to be self-insured, it shall comply with the applicable
requirements of law. If any portion of the construction of the Project is to be
subcontracted or sublet, Developer shall require the contractor and subcontractor to
similarly provide such coverage (or qualify as self-insured) for all latter’s employees to
be engaged in such work. It is agreed with respect to all worker’s compensation
insurance, Developer and its surety shall waive any right of subrogation they may acquire
against the City, its officers, agents and employees by reason of any payment made on
account of injury, including death, resulting therefrom sustained by any employee of the
insured arising out of performance of this Agreement. Neither the Developer nor its
employees are considered to be employees of the City of Albuquerque for any purpose
whatsoever. The Developer is considered to be an independent contractor at all times in
the performance of this Agreement. The Developer further agrees that neither it nor its
employees are entitled to any benefits from the City under the provisions of the Worker’s
Compensation Act of the State of New Mexico, nor to any of the benefits granted to
employees of the City under the provisions of the Merit System Ordinance as now
enacted or hereafter amended.
C.
Builder’s Risk Insurance. Developer shall procure, or Developer shall cause its
general contractor to procure and maintain, until completion of the construction, builder’s
risk, vandalism and malicious mischief insurance. Alternatively, Developer shall procure
and maintain insurance, or Developer shall cause its general contractor to procure and
maintain, against loss or damage to the Project by fire, lightning, vandalism, and
malicious mischief with the uniform extended coverage endorsement limited only as may
be provided in the standard form or extended coverage endorsement at the time in use by
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the State of New Mexico to provide for not less than 90% recovery of the market value of
the buildings and other improvements as constructed at the time of destruction.
D.
Increased Limits. The City may require Developer to reasonably increase the
maximum limits of any insurance required herein and Developer shall promptly comply.
E.
Proof of Insurance. During construction, and not less than once each year, on or
before July 31, Developer shall provide to the City without demand, or more frequently
upon demand, proof of all required insurance coverages.
Section 7.4
Application of Net Proceeds of Insurance. During the construction period, the net
proceeds of builder’s risk insurance, and of fire and other hazard and casualty insurance, carried
pursuant to the provisions of this Agreement hereof, shall be applied as provided in this
Agreement and the net proceeds of liability insurance carried pursuant to the provisions of this
Agreement hereof shall be applied toward extinguishment or satisfaction of the liability with
respect to which such insurance proceeds have been paid. The net proceeds of the bonds
provided pursuant to this Agreement shall be applied to curing the defect in performance or
payment.
Section 7.5
Additional Provisions Regarding Insurance. All insurance required to be taken
out by Developer pursuant to this Agreement shall be taken out and maintained with generally
recognized responsible insurance companies authorized to do business in the state of New
Mexico selected by Developer. An original or duplicate copy of the insurance policies providing
the coverage required herein shall be deposited with the City. Prior to expiration or exchange of
such policy, Developer shall furnish evidence satisfactory to the City that the policy has been
renewed or replaced or is no longer required by this Agreement upon demand. All policies
required hereunder shall provide that the City shall be given thirty (30) days prior written notice
of cancellation, non-renewal or material alteration of coverage. Provisions that the insurance
company shall “endeavor to give the City notice” shall not be allowed.
Section 8.5. Performance Bond. Developer or its Contractor shall furnish or cause to be
furnished either a performance bond or irrevocable letter of credit acceptable to the City
(“Performance Bond”), as security for the faithful performance and payment of all its obligations
pursuant to the construction of the Project. These bonds shall be in amounts equal to the amount
of the Grant Funds and in such form and with such sureties as are licensed to conduct business in
the State of New Mexico and are named in the current list of surety companies acceptable on
federal bonds as published in the Federal Register by the Audit Staff of Accounts, U. S. Treasury
Department. The performance bond shall also include coverage for any guaranty period provided
by the Contractor. The surety on the performance bond shall furnish a waiver whereby it
consents to the progress or partial payment to any Contractor of amounts for materials and
acknowledges that such payment shall not preclude enforcement of such remedies as may be
available against such surety by law or under this Agreement. Developer shall cause the City to
be named as oblige on such bonds. If the surety on any bond furnished by Developer is declared
bankrupt or becomes insolvent or its right to do business in the State of New Mexico is revoked,
Developer shall substitute or cause to be substituted another bond and surety within thirty (30 )
days thereafter. The Developer may furnish an irrevocable letter or letters of credit in form
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satisfactory to the City as an alternative to the performance bond specified above. Any such letter
must be drawn against a New Mexico institution whose deposits are federally insured and shall
be payable exclusively to the City on demand.
ARTICLE VII
Damage, Destruction and Condemnation
Section 8.1. Damage, Destruction, and Condemnation. In the event the Project is destroyed or
damaged, in whole or in part, by fire or other casualty, Developer shall have the right to use the
net proceeds of insurance to restore the Project, and other improvements located on the Property
to substantially the same conditions as existed prior to the casualty causing the damage or
destruction. If the insurance proceeds derived from a claim for damage or destruction are not
used to restore the Project, then the amount of Grant Funds dispersed to date of said proceeds
shall be paid to the City by the Developer or Developer’s assigns.
Section 8.2. Partial Damage, Destruction, and Condemnation. If the casualty or condemnation
affects only part of the Project and total rebuilding is infeasible, then proceeds may be used for
partial rebuilding and partial repayment of the Grant Funds, in a manner that provides adequate
security to the City for repayment of the remaining balance of the Grant Funds. In the event City
and Developer cannot agree on the approach to take, City shall make the final decision and
Developer agrees to be bound by that decision.
ARTICLE IX
Special Covenants
Section 9.1 City’s Right of Access to the Project. Developer agrees that the City and any of its
duly authorized agents shall have the right at all reasonable times following 24-hours written
notice and subject to the rights of the tenants and guests, to enter upon and examine and inspect
the Project provided that any such inspections shall be conducted in a manner that will minimize
any intrusion on the operations of the Project.
Section 9.2
Good Standing. Developer warrants and represents that it has executed, filed and
recorded all certificates and other documents and has done and shall continue to do throughout
the Term of this Agreement such other acts as may be necessary or appropriate to comply with
all applicable requirements for the formation, qualification and operation of a limited liability
corporation, and the operation and ownership of the Project under the laws of the State of New
Mexico.
Section 9.3
Release and Indemnification Agreement.
A.
Developer releases the City from, and covenants and agrees that the City shall not
be liable to the Developer for any loss or damage to property or any injury to or death of
any person or persons occasioned by any cause whatsoever pertaining to the Project, the
Property, the use thereof, or any other transaction contemplated by this Agreement;
provided that such release shall not apply to any loss or damage caused by the negligence
or willful acts of the City or any City employees or agents.
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B.
Developer shall defend, indemnify, and hold harmless the City from any loss,
claim, damage, act, penalty, liability, disbursement, litigation expense, attorneys’ fees, or
court costs arising out of or in any way relating to this Agreement, or any other cause
whatsoever pertaining to the Project, provided that such indemnity shall not apply to any
loss or damage caused by the negligence or willful acts of the City or any City employees
or agents and further subject to the limitations of NMSA 1978 § 56-7-1. The City shall,
after receipt of notice of the existence of a claim for which it is entitled to indemnity
hereunder, notify Developer in writing of the existence of such claim or commencement
of such action. This indemnification agreement shall survive the termination of this
Agreement.
Section. 9.4. Subordination, Sale, Assignment, Sublet, or Encumbrance of Project. Except as
otherwise expressly permitted herein, Developer shall not sell, assign, dispose of, mortgage, or in
any way encumber the Project or any part thereof without the prior written consent of the City
prior to Project Completion. Upon the City's approval of the Developer's financing arrangements,
the City may in its discretion subordinate the Grant Funds to one or more mortgages for
borrowed funds necessary to develop the Project. The Developer shall not delegate, assign,
sublet, or otherwise transfer, in whole or in part, any of the rights or responsibilities granted in or
required under this Agreement without the prior written approval of the City. The City has no
obligation to and shall not be required to approve any assignment or other transfer of this
Agreement that would result in the services required in this Agreement being performed by any
other person or entity other than the Developer.
Section 9.5
Authority of Authorized City Representative. Whenever under the provisions of
this Agreement the approval of the City is required or Developer is required to take some action
at the request of the City, such approval or such request shall be made by the Authorized City
Representative (as defined in Section 11.1) unless otherwise specified in this Agreement and
Developer shall be authorized to act on any such approval or request.
Section 9.6
Authority of Authorized Developer Representative. The Developer represents
and warrants to the City that the Authorized Developer Representative (as defined in Section
11.1) is empowered to take all actions contemplated herein and that reliance by the City on the
authority of the Authorized Developer Representative shall not give rise to a complaint against
the City as a result of any action taken by the City.
Section 9.7 Financial Statement of Developer. During the Term of this Agreement, Developer
agrees to furnish the City a copy of the Project’s annual financial statements within ninety (90)
days of the end of the Developer’s fiscal year.
ARTICLE X
Events of Default Defined and Remedies Upon Default
Section 10.1. Events of Default Defined. The following shall be “Material Events of Default”
under this Agreement, also referred to as “Events of Default” or “Default” shall mean, whenever
they are used in this Agreement, any one or more of the following events:
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A. Failure by Developer to perform any of the provisions, covenants or conditions as
outlined in Article III.
B. Breach of the City of any warranty or obligations set forth in Sections 6.1.
C. Breach of Developer of any warranty or obligations set forth in Section 6.2.
D. Failure to maintain insurance in the amount or manner required in Section 7.3
E. Failure to maintain a performance bond or irrevocable letter of credit in the
amount and manner required in Section 8.5.
Section 10.2. No Remedy Exclusive. No remedy herein conferred upon or reserved to the City
or the Developer nor any remedy conferred upon or reserved to the City or the Developer is
intended to be exclusive of any other available remedy but each and every such remedy shall be
cumulative and shall be in addition to every other remedy given under this Agreement or now or
hereafter existing at law or in equity or by statute. No delay or omission to exercise any right or
power accruing upon any default shall impair any such right or power or shall be construed to be
a waiver thereof but any such right and power may be exercised from time to time and as often
as may be deemed expedient. In order to entitle the City to exercise any remedy reserved to it in
this Article, it shall not be necessary to give any notice other than such notice as may be herein
expressly required.
Section 10.3. Agreement to Pay Attorneys’ Fees and Expenses. If any legal action is brought
by the City to enforce the cure of a Material Event of Default after the applicable notice and cure
period and the City prevails in such action, City shall be entitled to recover its reasonable, actual,
out-of-pocket attorney fees and expenses incurred in such action. If Developer Defaults under
any of the provisions of this Agreement, and the City employs attorneys (whether in-house or
outside counsel), or incurs other expenses for the enforcement of performance or observance or
any obligations or agreement on the part of Developer herein contained in this Agreement,
Developer shall pay to the City the reasonable fees of all such attorneys and such other
reasonable expenses incurred by the City.
Section 10.4. No Additional Waiver Implied by One Waiver. If any provision contained in this
Agreement should be breached by any Party and thereafter waived by the Party, such waiver
shall be limited to the particular breach so waived and shall not be deemed to waive any other
breach.
Section 10.5. Redemption Period. Intentionally deleted.
Section 10.6. Remedies Upon Default.
A.
Upon any Material Event of Default and regardless of any other notices
previously provided, the non-defaulting Party may send a “Notice of Material Default” to
the defaulting Party describing the Material Event of Default and requiring cure within
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sixty (60) days from the date of the mailing of the Notice.
B.
If the Material Event of Default is not cured or arrangements satisfactory
to the non-defaulting Party made to cure the Material Event of Default, the nondefaulting Party may elect to sue for direct damages suffered by it due to the Material
Event of Default. Except where otherwise stated, the City may, at the City's option and
without limiting the City in the exercise of any other right or remedy the City may have
on account of such Default, pursue any remedy allowed by this Agreement, at law, or in
equity. The City shall have the unrestricted right to call on the Performance Bond. The
City shall have the right to place a lien on the Property, in whole or in part, and including
all land and all buildings, and then to foreclose on said lien.
Section 11.6. Developer to Pursue Remedies Against Contractor and Subcontractors and their
Sureties. In the event of a Material Event Default of any contractor or subcontractor under any
contract made in connection with the Project, Developer shall promptly proceed either separately
or in conjunction with others to exhaust any remedies against the contractor or subcontractor so
in default and against each surety for the performance of such contractor or subcontractor.
Developer may prosecute or defend any action or proceeding or take other action involving such
contractor or subcontractor or surety or other guarantor or indemnitor which Developer deems
reasonably necessary.
ARTICLE XI
Miscellaneous
Section 11.1 Notices. All notices, certificates or other communications hereunder shall be
sufficiently given and shall be deemed given when mailed by registered or certified mail, return
receipt requested, postage prepaid, addressed as follows:
If to the City:

Authorized City Representative
Manager, Metropolitan Redevelopment Agency
City of Albuquerque
PO Box 1293
Albuquerque, NM 87103

If to Developer:

Authorized Developer Representative
Mark Baker, AIA
The Villa Agave LLC
505 Central Ave NW, Suite E
Albuquerque, NM 87102

The City and Developer may, by notice given hereunder, designate any further or different
addresses to which subsequent notices, certificate or other communication shall be sent.
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Section 11.2. Binding Effect. This Agreement shall inure to the benefit of and shall be binding
upon the City and Developer, and their respective successors and assigns, subject however to the
limitations contained herein.
Section 11.3. Severability. In the event any covenant, condition, or provision herein is held to
be invalid, illegal, or unenforceable by any court of competent jurisdiction, such covenant,
condition, or provision shall be deemed amended to conform to applicable laws so as to be valid
or enforceable or, if it cannot be so amended without materially altering the intention of the
parties, it shall be stricken. If stricken, all other covenants, conditions and provisions of this
Agreement shall remain in full force and effect provided that the striking of such covenants,
conditions, or provisions does not materially prejudice either the City or the Developer in its
respective rights and obligations contained in the valid covenants, conditions or provisions of
this Agreement.
Section 11.4. Amendments, Changes and Modifications. Except as otherwise provided in this
Agreement, this Agreement shall not be effectively amended, changed, modified, altered, or
terminated except by mutual written agreement of the Parties. Metropolitan Redevelopment
Agency Manager is authorized to enter into amendments to this Agreement which do not
materially, adversely impact the City’s rights or obligations pursuant to this Agreement.
Section 11.5. Intentionally deleted.
Section 11.6. Other Instruments. Developer and the City covenant that they shall do, execute,
acknowledge and deliver or cause to be done, executed, acknowledged and delivered such
instrument, supplemental hereto and further acts, instruments and transfers as may be required
hereunder. All such ancillary agreements shall be in accordance with and not contradictory to
the terms and conditions set forth in this Agreement.
Section 11.7. Governing Law. This Agreement shall be governed by and construed in
accordance with the laws of the State of New Mexico.
Section 11.8. Recording. Recorded documents shall be recorded in the office of the County
Clerk of Bernalillo County New Mexico by the Developer.
Section 11.9. No Pecuniary Liability of City. No provision of this Agreement shall constitute
an indebtedness of the City within the meaning of any constitutional provision or statutory
limitations of the State of New Mexico, nor constitute or give rise to a pecuniary liability of the
City or a charge against its general credit or taxing powers.
Section 11.10. Officials, Agents and Employees Not Personally Liable. No official, agent or
employee of the City nor member of the City Council shall be personally liable to any person by
virtue of any provision of this Agreement.
Section 11.11. Waiver. No provisions of this Agreement shall be deemed to have been waived
by either Party unless such waiver is in writing, signed by the Party making the waiver and
addressed to the other Party, nor shall any custom or practice which may evolve between the
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parties in the administration of the terms of this Agreement be construed to waiver or lessen the
right of either party to insist upon the performance of the other party in strict accordance with the
terms of this Agreement. Further, the waiver by any Party of a breach by the other party or any
term, covenant, or condition hereof shall not operate as a waiver of any subsequent breach of the
same or any other term, covenant, or condition thereof.
Section 11.12. Gender, Singular/Plural. Words of any gender used in this Agreement shall be
held and construed to include any other gender, and words in the singular number shall be held to
include the plural, and vise versa, unless the context otherwise requires.
Section.11.13 Captions and Section Headings. The captions, section headings, and table of
contents contained in this Agreement are for convenience of reference only, and in no way limit,
define, or enlarge the terms, scope, and conditions of this Agreement.
Section 11.14. Relationship of Contract Documents. All documents attached to this Agreement
or incorporated into this Agreement are complementary, and any requirement of one contract
document shall be as binding as if required by all. Any inconsistency among the various
documents shall be resolved in favor of the language in this Agreement which, along with its
amendments, if any, is deemed to be the primary document.
Section 11.15. Exhibits, Certificates, Documents Incorporated and Attachments. All certificates,
documents, exhibits, attachments, riders, and addenda referred to in this Agreement are hereby
incorporated into this Agreement by reference and made a part hereof as though set forth in full
in this Agreement to the extent they are consistent with its conditions and terms.
Section 11.16. Governmental Rights and Powers. Nothing in this Agreement shall be construed
or interpreted as limiting, relinquishing, waiving, or defining governmental rights and the police
powers of the City or abrogating the requirement of any ordinance.
Section 11.17. Cross References. References in the text of this Agreement to articles, sections,
or exhibits pertain to articles, sections or exhibits of this Agreement unless otherwise specified.
Section 11.18. Time is of the Essence. Subject to the qualifications otherwise set forth herein,
time is of the essence in the performance of this Agreement.
Section 11.19. Intentionally deleted.
Section 11.20. No Partnership or Agency. Nothing contained in this Agreement is intended or
shall be construed in any respect to create or establish any relationship other than that of the
owner and contractor, and nothing herein shall be construed to establish any partnership, joint
venture or association or to make Developer the general representative or agent of City for any
purpose whatsoever.
Section 11.21. Force Majeure. Except as expressly provided in this Agreement, neither City, nor
Developer shall be deemed to be in default hereunder if either party is prevented from
performing any of the obligations, other than payment of rental, fees and charges hereunder, by
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reason of strikes, boycotts, labor disputes, embargoes, shortages of energy or materials, acts of
the public enemy, infectious disease or pandemic, weather conditions, and the results of acts of
nature, riots, rebellion, sabotage, or any other similar circumstances for which it is not
responsible or which are not within its control. After the termination of any such event of Force
Majeure, the obligation to perform shall recommence with an appropriate and reasonable
extension to any deadlines. The Parties stipulate that Force Majeure shall not include the novel
coronavirus Covid-19 pandemic which is ongoing as of the date of the execution of this
Agreement. For the avoidance of doubt, Force Majeure shall not include: (a) financial distress
nor the inability of either party to make a profit or avoid a financial loss, (b) changes in the
market prices or conditions, or (c) a party's financial inability to perform its obligations
hereunder.
Section 11.22. Forum Selection. Any cause of action, claim, suit, demand, or other case or
controversy arising from or related to this Agreement shall only be brought in and pursued to
completion at the Second Judicial District Court located in Bernalillo County, New Mexico or in
the federal district court located in Albuquerque, New Mexico. The Parties irrevocably admit
themselves to, and consent to, the jurisdiction of either of said court. The provisions of this
section shall survive the termination of this Agreement.
Section 11.23. Compliance with Laws. The Developer shall comply with all applicable laws,
ordinances, regulations, and procedures of Federal, State, and local governments in the
development, construction, maintenance, and management of the Project
Section 11.24. No Reliance; Construction. City and Developer acknowledge and agree that they
have thoroughly read this Agreement, including all exhibits thereto, and have sought and
received whatever competent advice and counsel was necessary for them to form a full and
complete understanding of all rights and obligations herein. City and Developer further
acknowledge that the Agreement is the result of negotiations between them and this Agreement
shall not be construed against either Party by reason of that Party’s preparation of all or part of
this Agreement.
Section 11.25. Appropriations. Notwithstanding any other provisions in this Agreement, the
terms of this Agreement are contingent upon the City Council of the City of Albuquerque
making the appropriations necessary for the performance of this Agreement. If sufficient
appropriations and authorizations are not made by the City Council, or if the City Council unappropriates and deauthorizes funds during a fiscal year, this Agreement may be terminated upon
thirty (30) days’ written notice given by the City to all other parties to this Agreement. Such
event shall not constitute an event of default. All payment obligations of the City and all of its
interest in this Agreement will cease upon the date of termination. The City's decision as to
whether sufficient appropriations are available shall be accepted by all parties and shall be final.
Section 11.26. Liability. Any liability incurred in connection with this Agreement is subject to
the immunities and limitations of the New Mexico Tort Claims Act, Section 41-4-1 et seq.,
NMSA 1978, as amended.
Section 12.27. Discrimination Prohibited. In performing the services required hereunder, the
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parties hereto shall not discriminate against any person on the basis of race, color, religion,
gender, sexual preference, sexual orientation, national origin or ancestry, age, physical handicap,
or disability as defined in the Americans With Disabilities Act of 1990, as now enacted or
hereafter amended.
Section 11.28. ADA Compliance. In performing the services required hereunder, Developer
will ensure any contractors agree to meet all the requirements of the Americans With Disabilities
Act of 1990, and all applicable rules and regulations (ADA), which are imposed directly on the
Contractor or which would be imposed on the City as a public entity. Developer, through any
contractor, agrees to be responsible for knowing all applicable requirements of the ADA and to
defend, indemnify and hold harmless the City, its officials, agents and employees from and
against any and all claims, actions, suits or proceedings of any kind brought against said parties
as a result of any acts or omissions of the Contractor or its agents in violation of the ADA.
Section 11.29. Audits and Inspections. At any time during normal business hours and as often
as the City may deem necessary, there shall be made available to the City for examination all of
the Developer’s records with respect to all matters covered by this Agreement. The City shall
give reasonable notice to the Developer of such examination, and in any event, a minimum of 2
business days prior notice. The Developer shall permit the City to audit, examine, and make
excerpts or transcripts from such records, and to make audits of all contracts, invoices, materials,
payrolls, records of personnel, conditions of employment and other data relating to all matters
covered by this Agreement. The Developer understands and will comply with the City’s
Accountability in Government Ordinance, §2-10-1 et seq. and Inspector General Ordinance, §217-1 et seq. R.O.A. 1994, and also agrees to provide requested information and records and
appear as a witness in hearings for the City's Board of Ethics and Campaign Practices pursuant to
Article XII, Section 8 of the Albuquerque City Charter.
Section 11.30. Representation. Each Party hereto acknowledges that it has been represented, or
has had ample opportunity to obtain representation of counsel, with respect to this Agreement.
Accordingly, each Party hereto represents to the other that it has read and understood the terms
of this Agreement, and the consequences of executing this Agreement, and that except as
expressly set forth herein, no representations have been made to induce the other Party to execute
this contract.
Section 11.31. Multiple Counterparts. This Agreement may be signed in multiple counterparts
or with detachable signature pages, but either or both circumstances shall constitute one
instrument, binding upon all parties thereto as if all parties signed the same document. If so
executed, each such counterpart of this Agreement is to be deemed an original for all purposes
and all such counterparts will collectively constitute one Agreement, but in making proof of this
Agreement, it will not be necessary to produce or account for more than one such counterpart.
Section 11.32. Entire Agreement. This Agreement, including any explicitly stated and attached
Exhibit(s), constitutes the full, final, and entire agreement of the parties and incorporates all of
the conditions, agreements, understandings and negotiations between the parties concerning the
subject matter of this contract, and all such agreements, conditions, understandings and
negotiations have been merged into this written Agreement. No prior condition, agreement,
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understanding, or negotiation, verbal or otherwise, of the parties or their agents shall be valid or
enforceable unless embodied in writing in this Agreement.
Section 11.33. Intentionally deleted.
Section 11.34. Survival. All obligations, covenants, and agreements contained herein which are
not performed at or before the completion of construction of the Project but which are to be
performed after the completion of construction of the Project as provided in this Agreement, or
which otherwise by their nature are intended to survive the Term, shall survive the completion of
construction of the Project.
Section 11.35. Approval Required. This Agreement shall not become effective or binding until
approved by the highest approval authority required by the City under this Agreement.
Section 11.36. Intentionally deleted.
Section 11.37 Interpretation.
The words "City" and "Developer" as used herein, will include, as the context
may permit or require, the parties executing this Agreement and their respective heirs,
executors, administrators, successors, and assigns.
A.

B.
Unless expressly provided to the contrary, the phrases "during the term of this
Agreement" and "during the term hereof”' will include such periods during which the
term of this Agreement is actually extended pursuant to the exercise by Developer of
option(s) to extend the term hereof.
C.
This Agreement has been negotiated at arm's length and between persons
sophisticated and knowledgeable in the matters dealt with in this Agreement. In addition,
each Party has been given the opportunity to consult experienced and knowledgeable
legal counsel. Accordingly, any rule of law or legal decision that would require
interpretation of any ambiguities in this Agreement against the party that has drafted it is
not applicable and is waived. The provisions of this Agreement will be interpreted in a
reasonable manner to affect the purpose of the parties and this Agreement.
Section 11.38. Final Dates. If the final date of any deadline falls upon a Saturday, Sunday, or
holiday recognized by the U.S. Postal Service, then in such event the time of such deadline will
be extended to the next day that is not a Saturday, Sunday, or holiday recognized by the U. S.
Postal Service. Whenever the word "days" is used herein, it will be considered to mean "calendar
days" and not "business days" unless an express statement to the contrary is made.
Section 11.39. City-Developer Relationship. The City will in no event be construed or held to
be a partner, joint venture or associate of the Developer in the conduct of the Developer's
business, nor will the City be liable for any debts incurred by the Developer in the Developer's
business. The relationship is and at all times will remain contractual.
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IN WITNESS WHEREOF the City and Developer have caused this Agreement to be executed in
their respective names and all as of the date first written above
CITY OF ALBUQUERQUE
Approved By:
_________________________________
NAME
Chief Administrative Officer
Date: ___________________________

STATE OF NEW MEXICO )
)
COUNTY OF BERNALILLO)
This instrument was acknowledged before me this _____ day of __________________,
2022, by NAME as Chief Administrative Officer of the City of Albuquerque, a New Mexico
municipal corporation.
________________________________
Notary Public
My Commission Expires: ___________

THIS SPACE INTENTIONALLY LEFT BLANK
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IN WITNESS WHEREOF the City and Developer have caused this Agreement to be executed
in their respective names and all as of the date first written above.
The Villa Agave LLC
Approved By:
_________________________________
Mark Baker, AIA
Date: ___________________________

STATE OF NEW MEXICO )
)
COUNTY OF BERNALILLO)
This instrument was acknowledged before me this _____ day of ________________,
2022, by Mark Baker as Owner of The Villa Agave, LLC, a New Mexico limited liability
corporation.
________________________________
Notary Public
My Commission Expires: ___________
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Exhibit A
SURVEY LEGAL DESCRIPTION:

VICINITY MAP
(NOT TO SCALE)

Lots numbered Thirteen (13), Fourteen (14), Fifteen (15), Sixteen (16),
Seventeen (17), Eighteen (18), Nineteen (19) and the East One-half (E.
1/2) Lat numbered Twenty (20) in Block numbered Seven (7) of the
NEW MEXICO TOWN COMPANY'S ORIGINAL TOWNSITE of Albuquerque, New
Mexico, as the same is shown and designated on the Map of said
Townsite filed in the office of the Probate clerk and Ex-Officio Recorder
of Bernalillo County, New Mexico on December 29, 1882.
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TO:
(BUYER), Roman Catholic Church of the Archdiocese of Santa Fe
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(TITLE COMPANY), Fidelity National Title Company
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FLOOD INFORMATION:
THIS PROPERTY DOES LIE IN AN AREA COVERED BY A FORMAL
F.E.M.A. FLOOD STUDY. PROPERTY LIES WITHIN ZONE "X" (NO
Flood Hazard) AND IS NOT SUBJECT TO 1OD-YEAR FLOOD
HAZARDS. REFERENCE: FLOOD INSURANCE RATE MAP,
ALBUQUERQUE, BERNALILLO COUNTY. NEW MEXICO PANEL 350002
0334 G; EFFECTIVE DATE: SEPTEMBER 26, 2008.
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SURVEYOR'S NOTES:

BEARINGS SHOWN HEREON ARE NEW MEXICO STATE PLANE GRID.
ALL BEARINGS AND DISTANCES ARE FIELD MEASURED. RECORD
BEARINGS AND/OR DISTANCES ARE SHOWN IN PARENTHESES.
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Any and all rights, claims, liens or equities in favor of the
Middle Rio Grande Concervancy District which may affect the
subject premises. May affect subject property. Item is not
plotted hereon.
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This is to certify that this map or plat and the survey on which it is
based were made in accordance with "Minimum Standard Detail
Requirements for ALTA/ACSM Land Title Surveys", jointly established and
adopted by ALTA, ACSM and NSPS in 2011, and includes Items 1, 2, 3, 4,
5, 6, 7(a), 7(b), 7(c), 8, 9, 10, 11(a) (location of utilities per visible,
above-ground, on-site observation) & 13 of Table A thereof. Pursuant
to the Accuracy Standards as adopted by ALTA, NSPS and ACSM and in
effect on the date of this certification, undersigned further certifies that
the Positional Uncertainties resulting from the survey measurements made
on the survey do not exceed the allowable Positional Tolerance.
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Exhibit B - Final Approved Design Plans
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Exhibit C

WALL AND FENCE

PER CITY OF ALBUQUERQUE IDO
REQUIREMENTS

MAXIMUM WALL HEIGHT TABLE 5-7(D)(1)
ZONE CATEGORY
STANDARD WALL HEIGHT
WALL IN THE FRONT YARD OR
STREET SIDE YARD (2)
WALL IN OTHER LOCATIONS ON
THE LOT

(N) CRUSHER FINES,
AMARETTO TRUE

(N) BAMBOO
PLANTER, BARK/
WOOD CHIP MULCH,
W/ METAL EDGING
18" DEEP

3 FT
8 FT

(2) TALLER WALLS MAY BE APPROVED FOR MULTI-FAMILY RESIDENTIAL DEVELOPMENT PURSUANT TO SUBSECTION 14-16-5-7(D)(3)(c)

(N) CRUSHER FINES,
AMARETTO TRUE

PROPERTY LINE

MIXED-USE

505 CENTRAL AVE NW, SUITE E
ALBUQUERQUE, NM 87102
F 505.254.4697
T 505.254.4697
www.bakerAD.com

EXCEPTIONS TO MAXIMUM WALL HEIGHT 5-7(D)(3)
5-7(D)(3)(c) FOR MULTI-FAMILY RESIDENTIAL DEVELOPMENT, THE MAXIMUM HEIGHT IS 6
FEET IF VIEW FENCING IS USED FOR PORTIONS OF A WALL ABOVE 3 FEET.
CLEAR SIGHT REQUIREMENTS:
LANDSCAPING AND SIGNAGE WILL NOT INTERFERE WITH CLEAR SIGHT
REQUIREMENTS. THEREFORE, SIGNS, WALLS, TREES AND SHUBBERY BETWEEN 3 AND
8 FEET TALL (AS MEASURED FROM THE GUTTER PAN) WILL NOT BE ACCEPTABLE IN THE
CLEAR SIGHT TRIANGLE.
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PROPERTY LINE
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x
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Staff Report to ADC

Tim Keller, Mayor
To:

Albuquerque Development Commission

From:

Ciaran Lithgow, Redevelopment Project Manager

May 22, 2022

Subject: Case #2022-14 - Villa Agave Development Agreement
MRA staff have negotiated a mutually-agreeable Development Agreement with Villa Agave, LLC
(“Developer”). The project, located in Downtown on the corner of 7th & Copper, will convert a former
convent nursing facility into a multifamily project offering at least 14 housing units. MRA will
provide $400,000 to support the project, in addition to a Redevelopment Tax Abatement (see Case
2022-15 for a separate staff report).
In September 2021, MRA released the Downtown Housing RFP (RFP 01-2021) soliciting proposals for
housing projects in the Downtown and Railroad MRAs. Developers were invited to propose projects
that required gap funding in the face of rapidly escalating construction costs, caused by
downstream effects of COVID-19. Total funding available from MRA was $2.2M. MRA received two
responses to the RFP, and was able to fund both projects without necessitating a Selection
Committee.
The full Development Agreement is included herein. See the following pages for renderings, site
plan, and landscape plan. The general terms of the project include:
•

Developer responsibilities:
o Rehabilitation of the abandoned property into at least 14 housing units
o Removal of existing spray irrigation on the Property and installation of drip
irrigation and xeriscape landscaping (climate-ready trees, grasses, and ornamental
vegetation)
o
o

•

Installation of permeable pavement materials in the parking lot
Installation of climate-ready street landscaping in median

Timeline:
o Project will commence by September 30, 2022
o Project will be complete by July 31, 2023

Findings:
•

The MRA issued a Request for Proposals #01-2021 on September 23, 2021, soliciting
proposals for housing projects in the Downtown and Railroad Metropolitan Redevelopment
Areas.

1

•
•

MRA received two responses to RFP #01-2022, both of which were able to be funded without
necessitating a Selection Committee.
A mutually-agreed Development Agreement was negotiated between the parties to meet
the Downtown 2025 Metropolitan Redevelopment Plan by:
o Expanding urban housing towards the goal of reaching 20,000 people living in the
Downtown core by 2025; and,
o Contributing to a walkable and vibrant Downtown district.

Recommended Motion: Based on the findings in the staff report, the ADC recommends to City
Council approval, in form, of the Development Agreement with Villa Agave, LLC, for the
development of the Villa Agave housing project.

2
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A
DEVELOPMENT OVERVIEW

KiMo Theatre as seen from a 505 Central Loft

Downtown Albuquerque

A. Development Overview
1. Contact Information:
Name:
Baker Architecture + Design, P.C.
Primary Contact:
Mark Baker, AIA, Principal
Address:
505 Central Ave NW, Suite E,
Albuquerque, NM 87102
Phone:
505.254.4697
E-mail:
baker@bakerad.com
2. Project Summary:
The Villa Agave is an adaptive reuse project in the
heart of Downtown Albuquerque. The project provides
new market-rate housing while simultaneously
transforming a blighted building on a very high-proﬁle
site within walking distance of Central Avenue. The
rehabilitation project includes 12,990 square feet above
grade. The property also includes a 3,000 square foot
basement which will be used as storage space.

The Villa Agave will be professionally designed and
maintained as an exemplary, welcoming, and safe
building and urban space that promotes community
and connection.
The Villa Agave will convert the existing St. Mary’s Convent
which is a brick building that has been vacant for nearly a
decade. It is located Downtown on Copper Avenue and 7th
Street.
With city assistance, we can convert the chapel space to
a “Community Hall” which will provide a unique function;
We intend to lease the space to local small businesses and
organizations for activities such as meetings and classes
for educational purposes or physical activities such as
yoga, aerobics, and similar activities.
The unforeseen spike in construction costs, both in
materials and labor, has put this project in jeopardy. We
are requesting funding equivalent to the cost of building
acquistion and 15% of construction costs.
3. Site Control:
The project has already been initiated, land acquisition was
completed in late November. The planned development
complies with current zoning, and construction drawings
are well underway.
4. Environmental:
Phase 1 completed in December 2014 revealed no
evidence of any recognized environmental conditions.
Phase 1 Environmental is attached separately due to size
and length of document.

505 Central Downtown
City of Albuquerque
RFP 01-2021 Downtown Housing
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B

CONSISTENCY WITH THE CITY’S
PROJECT GOALS

Humble Downtown, Part of 505 Central

B. Consistency with the City’s Project Goals
1. Elimination of Blighted Conditions:
The project site was previously St. Mary’s Convent, a
nursing facility. Since it was vacated and abandoned
nearly a decade ago, windows and doors were
boarded and a perimeter fence was erected. Unhoused
encampments have appeared on parts of the property.
The redevelopment of this building will not only provide
additional housing Downtown, but will remove the blight of
this site which is adjacent to a popular school and church.
2. Contribute to the Goals Outlined in the Relevant
Metropolitan Redevelopment Plan:
• Make Downtown Albuquerque a “pedestrian-ﬁrst”
place. Housing with proximity to Central is key.
The site is located on Copper and 7th, just one block
away from Central Ave which is the main corridor
for public transit and activity. The site oﬀers close
proximity in walking distance to major Downtown
amenities.
• Make Downtown Albuquerque New Mexico’s
premier pedestrian-oriented urban place. In order to
facilitate Downtown development and the success
of local businesses, Downtown must ﬁrst provide
viable housing options and populate Downtown with
residents who will accomplish their daily activities
and needs on foot.
• Preserve and enhance the character of the
neighborhoods which surround Downtown
Albuquerque. The Villa Agave will adaptively reuse the existing St. Mary’s Convent which is a
handsome brick courtyard building.
• Have at least 20,000 people living within one mile
of the Downtown Core, and 5,000 living within
the Downtown Core by 2025. The Villa Agave
contributes to this mission.
• Make Downtown Albuquerque and the Historic
District a Tourist Destination. The community
gathering space component of this project will
become a catalyst for events and projects serving
Downtown that will inevitably elevate the Downtown
experience and result in positive outcomes for
tourist-oriented opportunities.
Increase Housing Density and Options:
The Villa Agave will provide a unique housing options at a
mid-level market rate which caters to a large percentage
of the population. The Villa Agave oﬀers shared spaces
like its central courtyard and community hall that
is uncommon in typical apartment complexes. This will
promote a more community oriented lifestyle. There will
be 14 apartment units of varying sizes of studios to two
bedroom apartments which will provide a variety of living
options and a range of aﬀordability.

City of Albuquerque
RFP 01-2021 Downtown Housing

Humble Coffee in Nob Hill

Placemaking:
Our goal is to create living spaces which embrace
an urban lifestyle. Aside from its centralized location
Downtown, the community amenities will give it a special
identity within the local community of Downtown and its
residents. Most notably, the Community Hall which will hold
events, meetings, and classes and will become an integral
part in Downtown.
Support Local, Small, Minority, Woman, and
Disadvantaged Business Enterprises:
The Community Hall will be used by residents and local
organizations for meetings, events, classes, yoga, etc. The
Villa Agave will team with, and/or lease to disadvantaged
businesses and develop opportunities for local employers.
Opportunities for art installation will be available in the
future for local artists and pop-up vendors as we have done
at Humble Coﬀee and 505 Central Food Hall.
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Humble Coffee

C
TEAM

C. Team
Mark Baker, AIA
Baker Architecture + Design
Principal-in-Charge
Mark Baker has 27 years of
experience as an architect and
over 10 years of experience as a
developer. Below are two project
examples (Humble Coﬀee on Lomas
and 505 Central in Downtown at
5th and Central) developed by Mr. Baker and his team.
Mr. Baker led all stages of each of these projects including
acquisition, design, construction, and management.
Mr. Baker will follow the same approach for The Villa Agave
housing project.

Traditionally, Mark Baker has completed hundreds
of projects as a registered architect and has
navigated the city permitting and construction
process. The team at Baker A+D is well underway
on the architectural and engineering construction
documents. Demolition is slated to begin in
December 2021.
With his background in architecture and design,
Mr. Baker is familiar with the process needed for
the rehabilitation of The Villa Agave. He will be the
primary ﬁnancial stakeholder acting as both the
developer and architect on this project.

Humble Coﬀee Company
Commercial Development
4200 Lomas Boulevard
This small coﬀee company was ﬁrst conceived in 2013.
With growing success, the project expanded with outdoor
seating and doubled in size in 2018 by taking over the
neighboring tenant space.
Humble Coﬀee gives back to the community each year by
hosting local events and organizing art competitions. The
increased foot traﬃc has contributed to the surrounding
neighborhood. The property’s woman-owned and
military-owned tenant businesses are also thriving. The
property value has more than doubled since the initial
acquisition.
Mr. Baker was involved during each step of the project’s
growth and continues to seek development opportunities.

505 Central
Mixed-Use Residential and Commercial Development
505 Central Avenue NW
After many years of dormancy, this building was ﬁrst
redeveloped by us in 2017 with 34 loft apartments on
the upper ﬂoors and Humble Coﬀee on the ground ﬂoor.
In 2020, we opened the Food Hall with 9 diﬀerent local
vendors.
With the completion of the Food Hall, 505 Central serves
the Downtown residential and business crowd. It is also a
tourist destination for food and fun.
505 Central has become an active participant in
Downtown revitalization not only by providing its services,
but by also organizing and hosting local events like art popups, trivia nights, drag brunch, ArtWalk, and more.

City of Albuquerque
RFP 01-2021 Downtown Housing
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Humble Coffee Nob Hill

Humble Coffee

Outdoor Pickup Window

Humble Holiday Market

Humble Birthday Bash
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Ground Floor of 505 Central

Ground Floor prior to Development

Gut in one of the 505 Central Lofts

Ground Floor (Prior to Moonwalk)

New Window Installation at 505 Central

Demolition Work at 505 Central

City of Albuquerque
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Main Entry at the corner of 5th and Central
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Studio Loft

Studio Loft

Studio Loft

1Bedroom Loft
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Humble Coffee Downtown

Humble Get Down, Outdoor Setup

Humble Get Down, Indoor Setup
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Humble Coffee Downtown
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Meateor Burgers at 505 Central

505 Central Food Hall

Moonwalk at 505 Central Food Hall
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505 Central Patio Seating
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Downtown seen from 505 Central

D
DESIGN

D. Design
Introduction
The project is located at 205 7th Street adjacent to Copper
Avenue. The property was previously St. Mary’s assisted
living facility, but has vacant for almost a decade. During
this time, windows and doors have been boarded up after
subsequent break-ins and broken windows. A perimeter
fence was also erected to help prevent this issue, but
the property has become and eyesore in the Downtown
neighborhood.

Temporary Fencing around the Property

Building as seen on South Side

Broken Windows and Graﬃti

Graﬃti in Courtyard

Balcony in Disarray

City of Albuquerque
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Interior Conditions
The core structure of the building is sound, although
the interior ﬁnishes need complete replacement. Some
spaces have suﬀered water penetration from roof damage.
The building has suﬀered extensive interior and exterior
vandalism as well.
The beautiful double-height chapel will become the
Community Hall. It will require signiﬁcant interior
renovations and some site development for accessibility.
The space is envisioned as a shared community space
that can allow for various activities such as meetings,
gatherings, events, and classes, and ultimately serve as a
catalyst for the Downtown community.

Existing Chapel

Degraded Interior Finishes

City of Albuquerque
RFP 01-2021 Downtown Housing

Damages from Roof Leak
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1. Conceptual Design
The design of The Villa Agave consists of renovating the
interior of the existing two-story building into 15 units
and creating a parking lot to the north to serve the new
residents of the building. The centralized courtyard will
be preserved with minimal changes and contribute to the
unique living experience of the building. The Villa Agave’s
size, medium scale, and shared spaces oﬀer a housing
alternative that diﬀerentiates itself from a typical
stacked apartment complex.

City of Albuquerque
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2. Proposed Change to Existing Zoning or
Design Constraints
There will be no change in the zoning required.

3. Parking
Required parking calculated per the Integrated
Development Ordinance (IDO) is 11 spaces. The new
proposed parking will allow for 24 parking spaces for
residents and visitors.
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1. Conceptual Design (cont.)
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o

The ﬁrst and second ﬂoors will be renovated to apartment
units. The basement will have minimal changes in order to
convert into storage space that can be leased to tenants
who need additional storage area. A community and event
shared space is envisioned on the ﬁrst ﬂoor and can be
achieved with the help of ﬁnancial funding. As part of the
request, funding will be used to provide insulation in the
exterior envelope by blowing insulation in the ceiling and
continuous rigid insulation at exterior walls.

FACILITY
STORAGE

SELF STORAGE

306

307

B13
B10

B11

B12

Basement
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North Elevation

East Elevation

South Elevation

West Elevation
4. Energy Eﬃciency & Sustainability

5. Crime Prevention

The Villa Agave adaptively reuses the existing building.
The parking lot will be permeable pavement to allow for
better water retention on-site. New low-ﬂow plumbing
ﬁxtures and new LED lighting ﬁxtures will be installed. The
exterior envelope insulation requirements will be brought
up to code. New eﬃcient HVAC systems will be installed
throughout the building. The roof construction easily allows
for the installation of a solar array system and the building
will be designed to be solar-ready.

The site will be secured and access will be limited to a
main pedestrian entry and vehicular entry. The property will
be well lit at night with special attention to entrances and
along the alley to deter crime. By revitalizing the space and
populating the building, the residents and visiting patrons
will naturally act as a neighborhood watch. Surveillance
systems will also be installed to monitor the premises and
deter crime.

City of Albuquerque
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Conceptual Rendering of The Villa Agave

View from the Corner of Copper and 7th

View from 7th Street

North View along Copper Avenue

Resident Entrance at Proposed Parking

City of Albuquerque
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E
FINANCIAL STRUCTURE

Humble Downtown

Winter at 505 Central

E. Financial Structure
1. Documentation of Demand and Support
for Pro-Forma Assumptions
Fortunately, we have ﬁrst-party data of the demand
for Downtown housing which we have utilized in our
proforma, and do not need to rely on assumptions.
The lofts at 505 Central have had full occupancy, with
the exception of changeovers, since absorption which
was only 3 months after open. This is more than a
5-year history of continuous demand. We lease the
lofts on average for $1.56 per square foot and this
does NOT reﬂect the 18% increase in apartment rental
rates that has occured in the last 12 months. (Rent
Roll can be provided on request.)
“The housing market is still hot in Albuquerque
and is showing no signs of slowing down.
According to Dwellsy, a rental information and
search service, since the beginning of 2021, rent
has increased 18 percent in Albuquerque. This
is almost double the nationwide increase of 9.6
percent in rent.”
- Rent in ABQ Increases Almost Twice the National Average
Oct. 11, 2021

[Full article attached for reference in Section H].
Taking into account the rent increases of 18%, we are
conﬁdent that the market will support this development
with rents of $1.84 at a minimum. Additionally, we
feel that The Villa Agave may be even more desirable
than 505 Central with its level of amenities, especially
the secure parking. Our proforma uses a consrvative
ﬁgure of $1.80 psf and a 90% occupancy rate.

Construction Costing
Similarly, our construction cost assumptions are also
ﬁrst-party and are based on very recent construction
bids of projects by Baker Architecture + Design. These
projects include signiﬁcant commercial remodels in
Albuquerque and other parts of New Mexico. These
documents are conﬁdential and can also be provided
upon request.
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E. Financial Structure
2. Financial Summary: Construction and Operating Budgets

2022
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$800,000

$800,000
$629,217 $629,217

$5,107,792 $5,107,792

$2,000
$114,829

$2,000
$114,829

$2,852,838 $2,852,838

$3,563,543$3,563,543

$7,823
$9,000

$7,823
$9,000

$23,128

$23,128

$0

$0

Cinco de Mayo Celebration at 505 Central

$126,575 $126,575

$384,472 $384,472

$264,272 $264,272
$5,106,035 $5,106,035
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ABQ Mom’s Blog Meeting at Humble Downtown

2023
2022

2023

2027

2028

2029

2030

$20,722

$58,993 $235,971 $241,870 $247,917

$7,797

$7,797

$27,576

$57,124

$58,436

$59,780

$254,115 $260,468 $266,980 $273,654 $280,495 $287,508

$20,329
$8,299

$20,358

$61,154

$62,560

$8,832

$63,999

$65,471

$9,207

$66,977

$68,519

$31,417 $178,847 $183,434 $188,137

$192,961 $197,908 $202,981 $208,183

$213,518 $218,989

$4,308 $138,504 $142,636 $146,876

$151,225 $157,569

$171,661 $176,603
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Humble Coffee Nob Hill

E. Financial Structure
3. City Assistance
We are requesting funding of property acquisition, site
preparation, and 15% of the hard construction which is
a total assistance request of $1,278,577.00.
The assistance provided by this grant will be used
to cover the recent spike in construction costs. The
funding will improve the project in the following ways
which otherwise would not be attainable:
1. Community Hall. Develop the former chapel into
a community assembly space that can serve the
residents and public at large. The space can be
utilized by local organizations and small business,
including disadvantaged businesses, for meetings,
events, classes and similar uses.
2. Energy Eﬃciency. The existing structure includes
no insulation in the exterior walls and limited
insulation in the roof. Funding will allow us to
bring the envelope up to current codes with new
continuous insulation at the exterior walls and
blown-in insulation in the roof cavities, providing
a sustainable, energy eﬃcient building. City
assistance will also be allocated toward potential
solar hook-ups and new energy eﬃcient windows,
new low ﬂow plumbing ﬁxtures, and new LED
lighting ﬁxtures throughout.

4. Operation and Management Structure
Post-development, The Villa Agave will be managed by
our in-house team of experienced property managers
which currently manages 53 units at multiple properties
including the 505 Central Lofts.

City of Albuquerque
RFP 01-2021 Downtown Housing

26 of 32

Corner Loft at the 505 Central Lofts

F
FINANCIAL CAPACITY

F. Financial Capacity
1. Letters of Interest
Letters of Interest will be made available at the next
stage of development.

2. Other Financial Obligations
No other development projects are planned at this
time. Our only obligations are to our existing properties
which are fully stabilized.

3. Financing References
Please see the following two reference letters.

4. Financial Statements
Financial statements will be made available according
to Addendum #1 of this RFP.

505 Central along Central Avenue
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425 Pike Street
Seattle, WA 98101

Metropolitan Redevelopment Agency
City of Albuquerque

12/07/2021

To Whom It May Concern
re:

Reference for Mark Baker
CABQ Downtown Housing Grant, RFP 01-2021

The team at WaFd Bankl has had excellent financial relations with Mark Baker and his business enterprises
including 505 Central, Humble Coffee Co., and Moonwalk Bev. Our relationship dates back to 2016 when we
funded his development of 505 Central Lofts, Humble Coffee Downtown and Baker A+D Offices in Downtown
Albuquerque.
We have tremendous confidence in Mr. Baker's development and management practices and we are looking
forward to the possibility of supporting him in his latest project The Villa Agave.

Sincerely,

Crystal W. Conine
Vice President
Sr. Relationship Manager
4400 Osuna Rd NE
Albuquerque, NM 87109
Direct Line: 505-341-7354
Mobile: 505-620-8453
Crystal.Conine@wafd.com | washingtonfederal.com

G. Timeline
Property acquisition has already been completed
and architectural and engineering plans are well
underway and will be shovel-ready by February. With
city assistance, we intend to keep this project on the
schedule described below. The project is expected
to completely leased out within 3 months after the
conclusion of construction and issuance of the
certiﬁcate of occupancy.

505 Central during Downtown Events

2022

nov dec
Proposed Schedule
building acquisition
architecture/ engineering plans
building permit acquisition
demolition contractor contract
building demolition
general contractor contract
construction/ renovation
certiﬁcate of occupancy
apartment lease-up

City of Albuquerque
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jan

2023

feb mar apr may jun

july aug sep oct

nov dec jan

feb

approx. 3 months
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Vendor Making use of the Bleachers
at the Humble Get Down Art Pop-Up

H
OTHER INFORMATION
AND ATTACHMENTS

Exhibit D
Metropolitan Redevelopment Agency
RFP Letter of Acknowledgement
Mark
AIA acknowledges that I/we have read and understand the East Downtown
(NameBaker,
of Proposer)
Redevelopment Request for Proposals and all published addenda posted at
Mark Baker,
AIA
https://www.cabq.gov/mra/request-for-proposals. Additionally, (Name
of Proposer)
acknowledges that the City will require the following for any Project proposed on the Subject
Site:

1. Civil Rights Compliance: All contractors must certify that they shall comply and act in
accordance with all provisions of the Albuquerque Human Rights Ordinance, the New Mexico
Human Rights Act, Title VII of the U.S. Civil Rights Act of 1964, as amended, and all laws and
resolutions relating to the enforcement of civil rights.
2. Debarment or Ineligibility Compliance: All contractors must certify that they have not been
debarred or otherwise found ineligible to receive funds by any agency of the federal government,
the State of New Mexico, any local public body of the State, or any state of the United States.
Should any contractor receive notice of debarment, suspension, ineligibility or exclusion, that
contractor shall notify the City in writing immediately.
3. All contractors working on the Project being proposed will be required to pay prevailing
wages per the New Mexico Public Works Minimum Wage Act, Sections 13-4-10 to 13-4-17
NMSA, regardless of whether this is deemed to be a public works project or a private project.
4. The Developer will comply with the New Mexico Subcontractors Fair Practices Act, the New
Mexico Subcontractors Prompt Payment Act, contractor(s) and subcontractor(s) registration as ^.
required by Section 13-4-13.1 NMSA.
5. The Developer will comply with the Public Works Apprentice and Training Act, prevailing
wages per the New Mexico Public Works Minimum Wage Act, Sections 13-4-10 to 13-4-17
NMSA.

______________________________
Signature

CERTIFICATIONS AND REPRESENTATIONS
(CONTRACT FUNDS)

1. BYRD ANTI‐LOBBYING AMENDMENT COMPLIANCE AND CERTIFICATION
For all orders above the limit prescribed in FAR Section 52.203‐12(g), or its successor regulation (currently
$150,000), the Offeror must complete and sign the following:
The following certification and disclosure regarding payments to influence certain federal transactions are made per the
provisions contained in FAR 52.203‐11 and 52.203‐12 and 31 U.S.C. 1352, the “Byrd Anti‐Lobbying Amendment.”
(a) FAR 52.203‐12, “Limitation on Payments to Influence Certain Federal Transactions” is hereby incorporated by
reference into this certification
(b) The offeror, by signing its offer, hereby certifies to the best of his or her knowledge and belief that:
(1) No Federal appropriated funds have been paid or will be paid to any person for influencing or attempting to
influence an officer or employee of any agency, a Member of Congress, an officer or employee of Congress, or
an employee of a Member of Congress on his or her behalf in connection with the awarding of any Federal
contract, the making of any Federal grant, the making of any Federal loan, the entering into of any cooperative
agreement, and the extension, continuation, renewal, amendment or modification of any Federal contract,
grant, loan, or cooperative agreement;
(2) If any funds other than Federal appropriated funds (including profit or fee received under a covered Federal
transaction) have been paid, or will be paid, to any person for influencing or attempting to influence an officer or
employee of any agency, a Member of Congress, an officer or employee of Congress, or an employee of a
Member of Congress on his or her behalf in connection with this solicitation, the offeror shall complete and
submit, with its offer, OMB standard form LLL, Disclosure of Lobbying Activities, to the Contracting Officer; and
(3) He or she will include the language of this certification in all subcontract awards at any tier and require that
all recipients of subcontract awards in excess of $150,000 shall certify and disclose accordingly.
(c) This certification is a material representation of fact upon which reliance is placed when this transaction was made or
entered into. Submission of this certification and disclosure is a prerequisite for making or entering into this contract
imposed by section 1352, title 31, United States Code. Any person making an expenditure prohibited under this provision
or who fails to file or amend the disclosure form to be filed or amended by this provision, shall be subject to a civil
penalty of not less than $10,000, and not more than $100,000, for each such failure.

SIGNATURE: ______________________________________________________________________
Baker Architecture and Design
COMPANY NAME: _________________________________________________________________
December 9, 2021
DATE:_____________________

2. CERTIFICATION REGARDING DEBARMENT, SUSPENSION, PROPOSED DEBARMENT, AND OTHER
RESPONSIBILITY MATTERS (FIRST TIER SUBCONTRACTOR)
For all orders above the limit specified in FAR Section 52.209‐6(e) (currently $30,000) and in accordance with
the requirements of FAR 52.209‐6, the Offeror must complete and sign the following:
The Offeror certifies, to the best of its knowledge and belief, that‐‐

The Offeror and/or any of its Principals‐‐
Are not presently debarred, suspended, proposed for debarment, or declared ineligible for the award of
contracts by any Federal agency;
Have not, within a three‐year period preceding this offer, been convicted of or had a civil judgment rendered
against them for: commission of fraud or a criminal offense in connection with obtaining, attempting to obtain,
or performing a public (Federal, state, or local) contract or subcontract; violation of Federal or state antitrust
statutes relating to the submission of offers; or commission of embezzlement, theft, forgery, bribery,
falsification or destruction of records, making false statements, or receiving stolen property; and
Are not presently indicted for, or otherwise criminally or civilly charged by a governmental entity with,
commission of any of the offenses enumerated in subdivision (a)(1)(i)(B) of this provision.
The Offeror has not, within a three‐year period preceding this offer, had one or more contracts terminated for
default by any Federal agency.
"Principals," for the purposes of this certification, means officers; directors; owners; partners; and, persons having
primary management or supervisory responsibilities within a business entity (e.g., general manager; plant manager;
head of a subsidiary, division, or business segment, and similar positions).
THIS CERTIFICATION CONCERNS A MATTER WITHIN THE JURISDICTION OF AN AGENCY OF THE UNITED STATES AND THE
MAKING OF A FALSE, FICTITIOUS, OR FRAUDULENT CERTIFICATION MAY RENDER THE MAKER SUBJECT TO PROSECUTION
UNDER SECTION 1001, TITLE 18, UNITED STATES CODE.
The Offeror shall provide immediate written notice to the University if, at any time prior to subcontract award, the
Offeror learns that its certification was erroneous when submitted or has become erroneous by reason of changed
circumstances.
A certification that any of the items in paragraph (a) of this provision exists will not necessarily result in withholding of an
award under this solicitation. However, the certification will be considered in connection with a determination of the
Offeror's responsibility. Failure of the Offeror to furnish a certification or provide such additional information as
requested by the University may render the Offeror nonresponsible.
Nothing contained in the foregoing shall be construed to require establishment of a system of records in order to render,
in good faith, the certification required by paragraph (a) of this provision. The knowledge and information of an Offeror
is not required to exceed that which is normally possessed by a prudent person in the ordinary course of business
dealings.
The certification in paragraph (a) of this provision is a material representation of fact upon which reliance was placed
when making award. If it is later determined that the Offeror knowingly rendered an erroneous certification, in addition
to other remedies available to the University, the University may terminate the contract resulting from this solicitation
for default.

SIGNATURE: ______________________________________________________________________
COMPANY NAME: _________________________________________________________________
Baker Architecture and Design
December 9, 2021
DATE: _____________________

___________________________
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